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EXPORT TRADING COMPANIES

THTJBSDAY, MAY 22, 1980

HOUSE or REPRESENTATIVES, 
COMMITTEE ON FOREIGN AFFAIRS, 

SUBCOMMITTEE ON INTERNATIONAL
ECONOMIC POLICT AND TRADE,

Washington, D.C.
The subcommittee met at 2:10 p.m. in room 2200, Kayburn House 

Office Building, Hon. Jonathan B. Bingham (chairman of the sub 
committee) presiding.

Mr. BINGHAM. The Subcommittee on International Economic Policy 
and Trade will be in order.

The subcommittee meets today to begin a series of hearings on 
various bills to encourage the formation and operation of export trad 
ing companies, export trade associations, and export trade services. 
The continuing severe U.S. trade deficit, particularly in the manu 
facturing sector, has prompted a serious review of obstacles and pos 
sible new incentives to U.S. export trade. One of the more promising 
areas seems to be greater use of export trading companies which would 
have all the expertise and tools at their disposal to take full advantage 
of U.S. products that are exportable. Such companies already exist, 
both in the United States and abroad. But they have not developed 
as fully here as in many other trading nations. It is appropriate, 
therefore, to consider the possible benefits of expanded trading com 
panies in our economy, and what Government programs or policies 
might assist in accomplishing that.

I would note that the ranking majority member of the subcommittee. 
Mr. Bonker of Washington, has been particularly interested in this 
legislation. He has introduced a bill. H.R. 7230, which, in addition to 
my own bill, H.R. 5061. is under consideration by the subcommittee. 
Mr. Bonker had intended to be here today but was asked to accompany 
the President on his trip to inspect the damage caused by the eruption 
of Mount St. Helens, which has seriously affected Congressman 
Bonker's congressional district.

He has prepared an opening statement which, without objection, will 
be inserted at this point in the record.

[Mr. Bonker's opening statement follows:]
OPENING STATEMENT OF HON. DON BONKEB, A REPRESENTATIVE IN CONGRESS 

PBOM THE STATE OF WASHINGTON
Mr. Chairman, I want to commend yon for moving so swiftly to hold hearings 

on this important subiect. The time has never been better for the Congress to 
exercise some leadership in the area of promoting exports.

Trade is a round-the-clock, dav-in-dav-ont acrMty. Never have we begun a 
decade with the massive trade deficits facing us today. This promises unique chal 
lenges and opportunities for American exporters. As the President said recently :

(1)



"The 1980's begin to emerge as a time both of challenges and renaissance in 
the world of international commerce. Increased U.S. exports will mean more jobs 
for American workers, new markets for American business, more secure in 
come for American farmers, a strengthened American dollar and lower costs 
for American consumers."

As a trading nation, we need to expand our penetration into foreign markets. 
In the last 3 years, we have been running the biggest deficits in our history, 
chiefly because of oil imports. Oil price increases alone added $16.4 billion to the 
1979 deficit.

In addition, the U.S. share of world trade has declined steadily. It dropped 
from 20 percent in 1960 to 17 percent in 1970 to about 14 percent today. Had the 
market share stayed at the 1970 level of 17 percent, we today would not be 
faced with a trade deficit.

Unfortunately, there are tens of thousands of American producers who do 
not export to their fullest potential. Some 98 percent of all companies do not 
export. A mere 200 companies export 80 percent of our entire trade outside our 
borders.

Many manufacturers do not export because exporting involves unfamiliar 
risks and requires specialized knowledge and skills.

Greater efforts to encourage and assist U.S. producers to export directly are 
desirable, but for most producers the marginal costs of developing fully their 
export opportunities abroad will prove prohibitive.

Export success depends on intermediaries—middlemen, if you will—who by 
diversifying trade risks and developing economies of scale in marketing, trans 
portation, financing, and other export trade services, can do the exporting for 
U.S. producers.

A great variety of enterprises provide export trade services to U.S. producers- 
freight forwarders, brokers, shippers, jobbers, insurance companies, commercial 
banks, export management companies, advertising firms, trade lawyers, foreign 
purchasing agents and others. But most fulfill only one or a few of the many func 
tions required to engage in export trade.

A few American trading companies and trade associations specializing in 
agricultural commodities or raw materials—such as timber and grain—do exist, 
but they do little to expand exports of U.S. manufacturers.

U.S. producers have not until recently had access to general purpose trading 
companies. Such companies now operate in the United States, but only on behalf 
of Japan, Korea, and Western European countries.

Entities which are owned or subsidized by foreign governments compete di 
rectly with private U.S. exporters for shares of the world market.

The free market, in theory, ought to have generated American export trading 
companies long ago. But the market forces are imperfect, due to Government regu 
lation, the structure of American enterprise, and traditional ways of doing 
business.

For example, Government regulations exclude U.S. banks from offering most 
export trading services.

Federal Maritime Commission regulations prevent export traders that take 
title to goods from receiving commissions for freight brokerage from carriers.

Antitrust uncertainties deter U.S. companies from expanding export trading 
activities in cooperation with other U.S. producers.

American businessmen by and large are unfamiliar with foreign customs, do 
not speak foreign languages and are unaware of foreign market opportunities. 

The large multinational companies have developed their own export markets— 
but they do little to assist other potential exporters.

The rapidly growing service-related industries are vital to the well-being of the 
U.S. economy since they create jobs for 7 out of every 10 Americans, provide 65 
percent of the Nation's gross national product and offer the greatest potential for 
significantly increased industrial trade involving finished products.

In addition, small- and medium-sized businesses in the United States engaged 
in international transactions would benefit from the development of export trad 
ing companies, which would enable them to pool resources and technical expertise 
and to achieve economies of scale and would otherwise assist them in competing 
in foreign markets.

Before closing, I must mention the positive effects such legislation will have on 
in.v region of the country—the Pacific Northwest.

First of all. Puget Sound ports enjoy a unique advantage in exporting: they are



anywhere from a. day to a day-and-a-half closer to Pacific Rim countries than any 
other place on the west coast. This is coupled with the fact that the United States 
is trading more and more with all Pacific Basin countries. By 1977, U.S. trade 
with Pacific Basin nations surpassed trade with Europe for the first time. This 
has prompted Vice President Mondale to remark that the area "is now a larger 
commercial market for the United States than Western Europe."

One out of six Seattle jobs is dependent on foreign trade. And Washington is 
the third fastest growing State in the Nation.

But the explosion in foreign trade with the Pacific Rim countries has generated 
intense competition, not only among Washington and other States on the west 
coast, but among the United States and other trading countries.

Historically, the United States has been at a disadvantage here. We have not 
had the sophistication and government support for exports that countries such as 
Japan have enjoyed for years.

Exports also play a vital role in the Northwest because of the tremendous 
importance of the forest products industry.

As a country, we are a heavy exporter of raw logs—but our export of finished 
lumber products is all but negligible. We are not obtaining the full economic 
benefit of our natural resource. In addition, we continue to import some 30 
percent of our finished wood products from Canada, which does not help our 
balance-of-trade deficit.

All of this makes even less sense at a time when high interest rates have 
crippled the housing and lumber industries.

The domestic market for finished wood products has vanished as housing starts 
have plummeted. In Washington State, housing starts are down an estimated 
40 percent below last year. The lumber Industry is in turn dramatically affected— 
more than 100 of the 818 sawmills in the 12 Western States have been closed, 
with another 275 curtailing shifts or making other adjustments. In Washington 
State, about one-third of the 4,500 plywood workers are unemployed. Many 
smaller sawmills have been particularly hurt, and may never go back into 
business.

We in Congress must do what we can to promote export of our finished 
products, at a time when the domestic market is in trouble. Today, our smaller 
mills—as well as many other "little" manufacturers—simply do not have the 
expertise to barter and negotiate effectively with foreign governments. As a 
result, we are forced to take these markets as we find them, limiting ourselves 
to the exportation of raw resources, while the foreign governments protect their 
domestic processing industries at the expense of our own.

Without new legislation to reduce impediments and encourage U.S. trading 
companies, we will simply fail to realize our export potential as a country.

That is why, Mr. Chairman, I am glad these hearings are beginning today. I 
am looking forward to hearing from our distinguished colleagues from the 
Senate side give their perspective on legislation in this area. And I am also 
pleased to hear from our Nation's financial institutions and other members of 
the private sector.

Mr. BINGHAM. Mr. Lagomarsino is a cosponsor of both these bills.
Do you have an opening statement?
Mr. LAGOMARSINO. "Well, Mr. Chairman, in order to save time I will 

only say that I think this is a most important subject, and I hope that 
we can move expeditiously to produce some kind of legislative package.

Mr. BINGHAM. Thank you.
In subsequent hearings the subcommittee will hear from additional 

private witnesses and from the executive branch. Those hearings are 
scheduled for June 4 and June 10.

Much of the progress that has been made in developing and refining 
ideas for expanding exports generally, and encouraging export trad 
ing companies in particular, is attributable to the fine work of the 
Senate Committee on Banking, Housing, and Urban Affairs, and par 
ticularly to the members and staff of that committee's Subcommittee 
on International Finance, chaired by the distinguished Senator from 
Illinois.



We are honored today to have with us a very distinguished panel 
from the other body, including Senator Stevenson, Senator Heinz, 
Senator Bentsen, and Senator Danf orth.

Welcome, gentlemen, and Senator Stevenson, would you like to lead 
off?

STATEMENT OT HON. ADLAI E. STEVENSON, TJ.S. SENATOR I"BOM 
THE STATE OF ILLINOIS

Senator STEVENSON. Thank you, Mr. Chairman, and I congratulate 
you and your colleagues for holding these hearings on a subject that 
I think is of critical importance to our economy. I am also very pleased 
to be here with my colleagues from the Senate, all of whom have been 
intimately and actively involved in this effort from its inception.

I say that about the criticality of this effort because the nations 
which most aggressively produce and sell in the world are the only 
nations which sustain economic growth and high levels of employment 
without inflation, leaving aside the oil surplus countries. The United 
States is failing on all accounts. The inflation continues, unemployment 
is rising, the recession is deepening, and by no coincidence, the trade 
deficit on a manufacturer's basis is running at a rate this year in excess 
of $40 billion.

No single act of Congress will halt the decline of the competitiveness 
of the United States in international and domestic markets, but no 
effort to do so can succeed in this competitive world without efforts to 
improve the marketing of U.S. goods and services.

And of all the means to enhance the marketing of American goods, 
services, agricultural commodities, there is none that I have been able 
to identify that would do more than trading companies. Their effec 
tiveness is proved by other nations. They prove it at our expense. All 
we propose to do is to remove impediments in the law and give Amer 
ican industry and agriculture the tools of their competitors, and by 
that I mean trading companies.

The impediments in the laws to which this legislation is addressed 
are in the antitrust laws. Our colleague from Missouri, Senator Dan- 
forth, has been particularly active in that respect, and so I will leave 
comments on that to him. They are also in the tax laws, and also in 
the banking laws. Let me conclude with a word about the banking 
laws.

We have concluded in the course of hearings which stretch back 
over several years, now, that the participation of banks is critical. Bank 
participation can greatly enhance the ability of export trading com 
panies to provide the wide range of services that are necessary. With 
their international offices, their experience in trade financing, their 
familiarity with domestic producers, their presence, both direct and 
indirect through correspondent banks, in all parts of the world, all 
parts of the United States, their expertise, all their resources make 
them critical, uniquely important to the organization, the management, 
and the success of trading companies.

We don't suggest that bank participation in export trading com 
panies emulate the models of other nations where they are the domi 
nant influences frequently in trading companies. We certainly aren't 
suggesting the Japanese model. We are, instead, posing a carefully



drawn statutory framework with appropriate regulatory restraints 
that can provide for bank participation in trading companies without 
ignoring traditional U.S. concerns over the separation of banking and 
commerce and with the safety and soundness of the banking system.

There are some 16.1 believe, different limits on the degree to which 
banks and their holding companies can participate in trading 
companies.

I do urge you to give this measure your most serious consideration 
and look forward to working with all of you to help assure its enact 
ment in this session of the Congress.

Thank you, Mr. Chairman.
[Senator Stevenson's prepared statement follows:]

PREPARED STATEMENT OP HON. ADLAI E. STEVErrsorr, U.S. SENATOR FROM 
THE STATE OP ILLINOIS

Mr. Chairman: These hearings deal with a subject that is of critical importance 
to our economy—U.S. exports. The merchandise trfcde deficit jumped to a record 
$13.5 billion for the first quarter of 1980 underscoring the urgent need for policies 
to improve U.S. export performance.

No single bill will halt the decline in the competitiveness of U.S. industry in 
both international and domestic markets. But no effort to enhance the competitive 
ness of U.S. industry in a competitive world market can succeed without efforts 
to improve the market of U.S. goods and services.

After more than a year's study of U.S. export policy, the Senate Subcommittee 
on International Finance issued a report recommending a number of measures 
to improve U.S. competitiveness abroad. These recommendations included the 
establishment of export trading companies and the amendment of the Webb- 
Poinerene Act to clarify the antitrust treatment of U.S. export activity. A bill 
which incorporates both these recommendations, S. 2718, was reported favorably 
by the Senate Banking Committee on May 15.

Export trading companies can provide a broad range of export services to 
U.S. producers, thus linking potential U.S. exporters with overseas markets. 
Data available from the Department of Commerce and other agencies indicate 
that up to 20,000 U.S. manufacturers and argricultural producers offer goods and 
services which could be highly competitive abroad. Yet the small size and inex 
perience of these firms make the costs and the risks of developing overseas 
markets prohibitive.

Although a variety of existing enterprises do provide export services to U.S. 
producers, most fulfill only one or a few of the many functions required in export 
trade. By contrast, most European countries, as well as Japan and Korea, pos 
sess sophisticated, large scale general purpose trading companies which perform 
the full range of functions for exporters. The success of these companies has 
contributed significantly to the export earnings of all our major trade competi 
tors. Their success also accounts, to a great extent, for the declining market 
share of U.S. exports. The formation of export trading companies, by providing 
similar services to U.S. exporters, will enable small and medium sized firms to 
penetrate foreign markets.

Bank participation can greatly enhance the ability of export trading companies 
to provide the wide range of services required. Banks with international offices, 
experience in trade financing, and familiarity with domestic U.S. producers, 
possess expertise and resources which are important to the organization and 
management of trading companies.

Bank participation in export trading companies need not, and should not, 
emulate the Japanese model. A carefully drawn statutory framework and appro 
priate regulatory restraints can provide for bank participation in trading com 
panies, without ignoring traditional U.S. concerns over the separation of banking 
and commerce, and with the safety and soundness of the banking system.

Faced with state-controlled buying agencies, state monopolies, and foreign 
cartels, U.S. industry has been hard pressed to maintain the competitive edge 
that once characterized U.S. trade activity. While the formation of export trad 
ing companies should prove to be an important step in improving our competitive 
ness, many other obstacles exist. All too many of them are of our own making.
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Legal restraints on joint export activities, for example, act as a serious impedi 
ment to improved U.S. export performance. For this reason, I believe that it is 
imperative that the Webb-Pomerene Act be amended to provide export trading 
companies and export trade associations with a limited, but specific, immunity 
from the application of the antitrust laws to specified export trade activities.

I have been greatly encouraged by the positive response to these proposals, 
both within the Senate and on the part of many of my colleagues in the House. 
We appreciate the initiative yon are taking and we will do our best to see that 
Senate consideration of these bills is completed promptly.

Mr. BENOHAM. Thank you very much, Senator Stevenson. 
Senator Heinz.

STATEMENT OF HON. JOHN HEINZ, U.S. SENATOR FROM 
THE STATE OF PENNSYLVANIA

Senator HEINZ. Thank you, Mr. Chairman. I would like to join 
Senator Stevenson in commending you and the members of the sub 
committee for taking the initiative on this proposal, and on holding 
hearings on legislation such as our recently reported bill, S. 2718.

In my view, Mr. Chairman, the first thing to point out about this 
legislation is that it really does represent some fresh thinking, a new 
approach to the way we should deal with trade and exports, and in 
particular, an attempt to cope with rapidly changing economic condi 
tions throughout the world.

Our attitudes about trade and exports have long been conditioned 
by our historical experience—first our isolation that lasted well into 
this century; and second our unquestioned technological and industrial 
preeminence in the postwar era.

Those times have changed, and it is essential that our attitudes 
change as well. The era of American economic preeminence is gone. 
It is time for us to adjust to new economic circumstances and reevalu- 
ate our position in the international marketplace.

This legislation is the product of considerable hearings, principally 
in the International Finance Subcommittee, which my colleague Sen 
ator Stevenson chairs. In 1978 we held lengthy hearings on export 
policy and the competitiveness of U.S. exports. In 1979 and 1980 we 
followed with two sets of hearings specifically on trading company 
legislation. The results of those hearings were some conclusions about 
our export problems, what we ought to do about them, and the role of 
export trading companies specifically.

The conclusions thus posed could be summed UP in four fairlv brief 
points. First: There is continuing bad news about our trade bal 
ance. Our merchandise trade deficit for the first quarter of 1980 was 
$13.5 billion. That represents a deficit of more than 40 percent ahead of 
last year.

Second: It is clear that the progress we make in closing the trade 
gap will depend on our ability to not just increase current exports, but 
to reach beyond the traditional American exporters to those businesses 
which have products and have services that are competitive interna 
tionally. In that regard, the enactment and the implementation of the 
multilateral trade agreements does give us an opportunity that we can 
ill afford to ignore.

Third: There are thousands of potential entrants into the export 
market. That was made very clear. They are largely small and medium-



sized firms, and for the most part they haven't been too interested in 
exporting. In many cases they face serious barriers to competing suc 
cessfully in the international marketplace. Sometimes they simply 
lack interest or motivation because of historic insularity or perhaps 
just the prosperity of the domestic market. And until recently, there 
hasn't been the obvious need to seek sales elsewhere.

But there have also been complexities of language and law and prac- 
tice-/associated with doing business abroad, and these have presented 
major barriers to American businesses, and not just small and medium- 
sized ones but all of those which lack the resources to overcome them. 
It goes, perhaps without saying, that successful exporting often neces 
sitates a foreign presence, familiar with local law and custom, as well 
as skill in dealing with the multiplicity of international service pro 
viders, freight forwarders, brokers, insurance companies, purchasing 
agents, and so forth; and dealing successfully with that array of forces 
demands making informed choices and having the necessary capital, 
money, and the know-how to implement those choices. .

And finally, our own laws in this country provide obstacles in the 
form of export disincentives generally, and importantly, restrictions 
on banks' abilities, as Senator Stevenson alluded to, to provide needed 
capital to trading companies. There are also, as you will hear in par 
ticular from Senator Danforth, serious uncertainties about antitrust 
enforcement and the implications of such enforcement.

The trading company concept, which our bill is designed to promote, 
is, we believe, the best answer to this problem at this time. By creating 
organizations whose major business is foreign trade, particularly ex 
porting, we can put into one place the variety of services needed by 
would-be exporters, and we can create a cadre of knowledgeable, ex 
perienced professional traders who can seek out marketplace oppor 
tunities and successfully close deals.

The bill, Mr. Chairman, that we reported from the Banking Com 
mittee, provides loans and loan guarantees as well as tax incentives, 
specifically extension of DISC, to set up and operate trading com 
panies. It would permit bank involvement in, and under limited cir 
cumstances, control of such companies which will help, we believe, 
provide the necessary capital, and I might add, thanks to some yeoman 
efforts by Senator Danforth, it would amend the Webb-Pomerene Act 
to clarify the antitrust immunity provided trading companies and 
"Webb-Pomerene associations.

Mr. Chairman, I don't think these changes are terribly, terribly 
radical. In fact, compared to the Japanese model, they are very modest, 
and I think they are in keeping with our historic emphasis on the free 
market. They are, however modest, what we believe to be the absolute 
minimum necessary to make ourselves competitive in the international 
marketplace.

It is something of a concern to me that the sixth largest exporter 
in the United States is not an American company, it is the Mitsui 
Trading Co., and we would like to see an American trading company 
get into the top 10 at least.

Thank you, Mr. Chairman.
Mr. BINGHAM. Thank you, Senator Heinz.
Senator Bentsen.
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STATEMENT OF HON. LLOYD M. BENTSEN, U.S. SENATOE FROM 
THE STATE OF TEXAS

Senator BENTSEN. Thank you very much, Mr. Chairman. I am cer 
tainly encouraged by the fact that as influential a subcommittee as 
yours is moving forward with these hearings and directing the at 
tention of the membership of the House to the important issue of ex 
port trading companies.

I am very pleased to be here with my colleagues to address this par 
ticular issue and to show that there is strong bipartisan support and 
concern for it.

I took the Joint Economic Committee to the Far East in January 
for 9 days of hearings. We had total immersion, and no interruptions 
with rollcalls or constituents back in the offices. We talked about trade; 
we talked to people that are out there on the cutting edge of the prob 
lem. Time and time again they referred to the questions of discrimi 
natory taxes, and you would expect that. But they also kept referring 
back to the importance of trading companies and how current legisla 
tion makes it impossible for us to compete in this area.

You know, for a small businessman or the head of a medium-sized 
business to go abroad, it generally turns out to be just a vacation. 
Because he doesn't have the contacts, he doesn't have the ties, he doesn't 
have the expertise to really do that job. So he goes back and tries to 
justify to the IES that what he really was trying to do was to encour 
age exports and to build some trade.

I believe that with more efficient and effective U.S. trading com 
panies that businessmen will actually have a chance, and I think the 
medium-sized company can really make some inroads. They would 
have access to offices abroad, to important contacts abroad. He could 
see people he is supposed to go see and talk to people he is supposed 
to talk to. To have the banks involved would be an important 
contribution.

While we were having hearings in East Asia I recall that in Hong 
Kong I met representatives of three Texas banks with offices there 
in Hong Kong, each coming up offering to cash a check or provide 
some service.

I thought to myself, now, if I was a medium-sized businessman 
coming over here and I was a customer of that bank back home, 
they'd be doing everything they could to expand my business, to make 
me a more valued customer, to make me a more important customer, 
to encourage my business abroad and my exports abroad. And they 
would know where to send me. They would have a place for me to 
make my phone calls. I wouldn't have the problem of trying to sup 
port that kind of an operation abroad.

So I think the banks can play a very important role. In addition 
to that financing is one of the very serious problems facing the small 
or medium-sized company seeking to export Banks can and do de 
velop expertise in foreign markets; they know what is feasible, what 
is a reasonable situation, and what isn't. They get the word back to 
the bank back in the regional area. All this information and expertise 
dovetails and makes a major contribution to our export performance.

Now, Chairman Stevenson has done an excellent job in expediting 
this; Senator Heinz and Senator Danforth have been very interested
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and made major contributions in it. I would like to say to you that I 
believe we are going to see this legislation expedited in the Senate. We 
have scheduled hearings for June in the Finance Committee where 
there has to be a referral there because of partial jurisdiction on the 
tax questions, and I would expect a very early decision on the Senate 
side. I am here frankly to give my support, to tell you how interested 
and concerned I am about the legislation. And I appreciate your mak 
ing time for us this afternoon.

[Senator Bentsen's prepared statement follows:]
PBEPARED STATEMENT OP HON. LLOYD M. BENTSEN, U.S. SENATOR FROM THE STATE

OF TEXAS
Thank you, Chairman Bingham, for the opportunity to testify this afternoon 

on behalf of legislation that would improve America's export potential by en 
couraging the formation of more effective U.S. trading companies and clarifying 
ambiguities in our antitrust laws as they apply to overseas transactions.

The distinguished members of this subcommittee well understand the impor 
tance of trade, the extent and impact of our trade deficits, and what will happen 
if this country ceases to be competitive in major world markets. I think we can 
all agree that this Congress has an obligation to remove, wherever possible and 
appropriate, impediments to U.S. exports and make it possible for American busi 
ness to compete on an equal basis in the international marketplace.

In January of this year I led a delegation from the Joint Economic Committee 
on a study mission to East Asia where we met with the American business com 
munity and local government officials to assess U.S. competitiveness in the 
world's fastest growing market.

We held 9 days of hearings in East Asia, and I can tell you, Mr. Chairman, that 
the issue of trading companies was high on the agenda in every country we 
visited. Our people overseas, who are on the front lines in the battle for world 
markets, made the point time and again that our export performance would be 
well served by export trading companies able to perform a wide variety of 
services to smaller medium size firms. It was emphasized that legislation pre 
cluding bank participation in U.S. trading companies places American exporters 
at a unique disadvantage in world trade, since ready access to competitive financ 
ing is frequently a key element in winning markets abroad.

We have asked to testify today in order to emphasize the bipartisan support 
enjoyed by export trading company legislation, the seriousness with which this 
issue is regarded in the Senate, and our determination to work for passage of 
comprehensive export trading company legislation during this session of Con 
gress.

As a member of the Senate Finance Committee I want to assure you that I 
am fully prepared to do everything I can to get prompt hearings and hopefully 
favorable committee action at the earliest possible time on the Senate version 
of this legislation.

I am certain, Mr. Chairman, that I speak for my colleagues when I say that 
we look forward to working with you and your subcommittee members in the 
effort to remove one important restraint on U.S. exports and strengthen the 
hand of the United States in the very tough, competitive, and important world 
of trade.

Thank you very much.
Mr. BDTGHAM. Thank you very much. 
Senator Danforth.

STATEMENT OF HON. JOHN C. DANFORTH, U.S. SENATOR FROM 
THE STATE OF MISSOURI

Senator DANTOKTH. Mr. Chairman, thank you very much, and mem 
bers of the subcommittee, for having us here and also for moving so 
expeditiously on what I think is a very important bill.
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We really have a chance to do something to improve our position 
on international trade. I think we have a real chance to pass a bill in 
the Senate, and I hope in the House as well.

It is clear that with the uncertainty in the economy there is a grow 
ing public interest in the question of international trade, and I fear 
a growing interest in the possibility of protectionism, and I really 
think that the question that we have to face is how do we handle this. 
What is America's position going to be in international trade? Are 
we going to follow the protectionist route ? Are we going to, in effect, 
crawl into a hole and hope that we won't get hurt too badly by the 
battles going on around us, or are we going to take a more traditional 
position for our country, and that is to be competitive ourselves and 
to try to maximize the potential which international trade gives us 
for economic growth and for economic development.

Traditionally we have followed that route, and very much to our 
advantage. As a matter of fact, during this century we always had a 
surplus in trade, a favorable balance of trade, and it was not until 
1971 that we began to incur deficits, and it was not until about 3 
years ago that those deficits became very, very substantial, and that is 
what they are now.

Senator Stevenson said maybe a $40 billion deficit this year. That's 
bad news. I had only thought it was going to be about $30 billion. But 
that would have been unheard of in the past, anything in that area.

So I think really the question is which way do we go, and for those 
of us who believe that America does have an interest in international 
trade, well, let's maximize our potential, not minimize it.

I have read, and I know Senator Bentsen has read and a lot of other 
people are reading, Ezra Vogel's book "Japan Is Number One." It 
really should be must reading for everybody who is interested in this 
area. Ezra Vogel, a professor at Harvard University who has made a 
study of what Japan is doing that is right, with the idea that per 
haps we can learn something from what they are doing.

And one thing that is clear in reading that book is their single- 
mindness, their willingness to maximize their potential, their ability 
as a country to work together to take advantage of foreign markets 
and to take advantage of the skills that they have. There is no reason 
why we can't, while not following precisely the same blueprint, use 
basically the same model in the United States of trying to cooperate, 
and in fact, we tried that back in 1918 when Congress passed the Webb- 
Pomerene Act, which was designed to provide certain limited exemp 
tions from antitrust laws for American businesses, consortiums of 
American businesses doing business abroad.

Unfortunately, the Webb-Pomerene Act never really worked very 
well, and increasingly it has not been working very well, really for a 
number of reasons. The first is that the Webb-Pomerene Act d"oes not 
cover services. It only covers the sales of products, the sales of goods, 
and because we are increasingly in a service-oriented economy, it just 
doesn't do any good at all with respect to that major part of the 
economy.

The second thing is that the administration of the Webb-Pomerene 
Act has not been vested in any agency which has any particular inter 
est in fostering international trade. That is, it is now in the hands of 
the Federal Trade Commission, whereas the Commerce Department
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has been given the responsibility for really stimulating and trying to 
develop international markets.

And the third problem with the Webb-Pomerene Act as it now 
exists is that there is no real certainty that immunity is going to last. 
The protection is not real. The protection can be here today and gone 
tomorrow, and therefore, the continuing uncertainty means that busi 
nesses have not really been willing to take advantage of it.

The bill which was reported out of the Senate Banking: Committee, 
and a version of which has been introduced, I understand, on the 
House side, is designed to correct these three flaws namely, to cover 
services, to put administration of the bill in the Commerce Depart 
ment, which is the trade-oriented department of the Federal Govern 
ment, and to provide for a clearance mechanism so that Webb- 
Pomerene associations or consortiums of American businesses can have 
an advance clearance before they begin doing business abroad.

We think these are major steps forward, really major improvements. 
They are not the be all and end all of international trade, but at least 
this is the only game in town right now, and therefore, if we are going 
to be more competitive and I think more aggressive in international 
trade, I think that this bill is a very important step.

Mr. BINGHAM. Thank you very much.
We have a vote, but I think if we proceed quickly we can perhaps 

finish with this distinguished panel.

BAXK CONTROL

Let me ask if in your view it is essential to the bill that banks be 
allowed to have a controlling interest ?

Senator STEVEXSON. Mr. Chairman, we have tried to deal with that 
issue by permitting the banks controlling interest only with the 
approval of the appropriate regulatory agency. My own feeling is that 
in many instances it will be important, and that the soundness of the 
banks will require control as opposed to minority interest in trading 
companies controlled by others without the experience of the bankers; 
and also that to actively involve bankers uniquely situated to get these 
trading companies going, they are going to need that incentive, not 
only to control but to profit from a controlling interest in that trading 
company. So we balance the importance of bank participation with 
our concern for the soundness of banks by leaving the degree of 
participation beyond if any control to the regulatory agency.

Senator HEINZ. Mr. Chairman, let me add just two things to what 
Senator Stevenson said. Banks have a network of correspondents, for 
the most part, internationally, that are or could be used operationally 
to achieve many of the purposes that are now contemplated but that 
can't realistically be achieved by small- and medium-sized businesses. 
A network, in other words.

The second point is that in our hearings it is clear that one cannot 
find, for the most part, adequate financing of inventories which are 
obviously essential for a trading company to operate. So just in terms 
of the practicalities, you would need somebody with money involved, 
and that, of course, is a definition of a bank.

Mr. BINGHAM. Well, as I understand it, your bill would prohibit a 
bank from favoring a trading company in which it has an interest in
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the granting of loans. That being the case, what is the benefit to the 
trading company if the bank is inhibited to that degree ? 

Senator HEINZ. The benefit is making money.
Mr. BINGHAM. And you don't think that that is a real problem. I 

understand that foreign banks do favor their trading companies in 
granting loans.

Senator STEVENSON. This is more or less of a boilerplate, and I think 
a sound prohibition against deals that are less than arm's length, and 
it is for the benefit of the stockholders and the depositors in the banks. 
But still, through the active participation of banks in trading com 
panies, the resources of all banks—and by resources, I mean not just 
money but the human resources, the expertise of those banks—is going 
to be brought in contact with the exporters here, and as Senator 
Bentsen, I think, very eloquently pointed out, with the representatives 
of American companies abroad. But we don't want any—we are trying 
to avoid any collusive or cozy, less than arm's length dealings, and I 
think that is right. 

Mr. BINGHAM. Mr. Lagomarsino. 
Mr. LAGOMARSINO. Thank you, Mr. Chairman. 
I want to say I very much agree with the testimony that we have 

heard from this distinguished panel, and I think it should be clear to 
all of us-^-I don't know whether it is, but it should be clear to all of us, 
all Americans, for that matter—that the route to go is by expanding 
our exports, not by curtailing our imports; we are not trying to solve 
the whole problem that way.

So I think that this legislation, no matter what the details are going 
to be when we are finally finished deliberating on it, really is kind of 
unique. In one way we are getting the Government more into the 
business, and in the other we are getting it out, where Government is 
part of the problem, and I think that is what we are going to have to 
do more of, to really take a look at each issue, each specific issue that we 
are dealing with, and decide what is the proper role of us as a govern 
ment to play, and not just apply these boilerplates across the country 
side, to end up maybe doing some good, but in more cases, probably 
doing a lot of harm.

So I think this makes a lot of sense. I hope we can live with it. 
I might say that, Senator Bentsen, we followed you around a little 

bit in the Far East and heard good reports on your mission. 
Senator BENTSEN-. Thank you very much.
Mr. LAGOMARSTNO. I misrht say that I did miss you at the Inter 

parliamentary Union in Mexico this year. We appreciate your good 
work in the past, and we hope that that can come to pass again. 

Senator BENTSEN. Thank you.
Mr. BINGHAM. I am afraid we will have to suspend now unless Mr. 

Pease has a quick question.
We want to thank you very much for your help and your testi 

mony.
Senator STEVENSON. Thank you. 
[Whereupon, a brief recess was taken.! 
Mr. BPNGHAM. The subcommittee will resume its session. 
We will hear next from our former colleague, the distinguished 

gentleman from California, now attorney at law in the District. Hon. 
Thomas M. Rees.
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We are glad to have you with us, Tom, and you may proceed in any 
way that you see fit.

STATEMENT OF HON. THOMAS M. REES, ATTORNEY AT LAW

Mr. RESS. Thank you very much, Mr. Chairman.
I do not have a written statement. I have been a bit overly tied up 

this week and sometimes I find that written statements tend to in 
hibit witnesses, and I wanted to be uninhibited when I appeared be 
fore your subcommittee.

I very much appreciate your taking the leadership in working in 
this very complex area of import-export trade, and the concept of the 
export trading company.

I used to be an exporter. I started my own business, Compeniendo 
Pacifico, in Los Angeles quite a few years ago, and exported farm 
machinery and parts into Mexico, and I have a feeling for it. I love 
the field or I wouldn't have gone into it. When I was a member of 
the State legislature, with my friend Bob Lagomarsino, I was active 
in the field and created the Southern California World Trade Au 
thority. When I was in Congress, as you know, I was the chairman 
of the equivalent subcommittee of the Banking Committee, which is 
the International Trade, Investment and Monetary Policy Subcom 
mittee. As a solo practitioner in Washington, much of my emphasis 
has been in the international area. It is an area I love, it is an area 
I believe in. And I think the initiative you have taken is the most 
important, and I feel significant initiative that has been taken for 
several years in Congress. Unfortunately, Congress tends to react 
negatively when it comes to international trade. And as a result, we 
find that our laws today are disincentives to international trade. 
There are not too many incentives around.

By giving the ball to the private sector, I think that this bill is 
going the right way. So much of the time the administration will 
come up with a great trade reorganization plan and create five new 
assistant secretaries in the Department of Commerce. I don't think 
that is going to create new exports. But giving the incentive to the 
private sector and to the individual entrepreneur in the form of an 
export trading company is going to create markets.

EXPORTS BY SMALL BUSINESS

I was appointed by the President about a year and a half ago to 
chair a task force on small business and international trade. It was part 
of the President's White House Conference on Small Business, and 
they had their major meeting here in Washington last January. The 
task force that I had was composed of around, oh, I think 12 mem 
bers. About seven or eight members were very active and the rest we 
never saw. All of the members of the task force were small business 
people, with the exception of our banker, and they operated their 
own companies. Most of them were brokers, traders, in that type of 
service area in export. All of them had their own company. One 
worked for the Massachusetts Port Authority and supervised their 
very successful Massport program, which is, I think, the best pro 
gram in the country of any of the governmental agencies aimed at 
stimulating exports.

66-212 0-80-2
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The material that I distributed to you is not testimony. They are 
excerpts from the President's White House Conference, and the rec 
ommendations as to where we should go. I think it is very significant 
that the No. 1 recommendation, voted on by the thousands of dele 
gates, dealt with export trading companies. Usually you think that 
people come to a conference like that and they say, well, we want to 
balance the budget but we also want a big appropriation for the 
Small Business Administration or something like that. Here, how 
ever, they voted to get the Government to come in and make it pos 
sible that export trading companies could be created, so that these 
companies could service small and medium-sized business.

The definition of small business, for our task force purpose, was 
any company that was less than the Fortune 1000. So it would be a 
company with annual sales of less than $100 million a year. "We were 
looking at what I considered to be the most dynamic slice of American 
enterprise. We are not talking about mom and pop shops. We are 
talking about substantial businesses. If you look at the new busi 
nesses that are opening up, say, on the road to Eockville here, or up 
in the Boston area, or in southern California, Orange County or Sili 
con Valley up in Santa Clara County, you would find that most of 
these very dramatic, high technology firms would be covered by our 
definition of what small business is, anything less than $100 million 
a year in sales. We find when we look at the statistics that most of the 
exports from the United States are by major companies. We do have 
trading companies, and we have some of the best trading companies 
in the world, but they are specialists. Continental Grain, for example, 
is a trading company, and the four or five trading companies we 
have—Cargill is another one—I don't think can be touched in terms 
of dealing with their specific mission.

There is another one that I have a great deal of admiration for, 
Englehart Industries, which is in New York City, and they specialize 
specifically in minerals. They are also going to be specializing in 
drilling for oil in Northern Canada, but they are great traders. They 
are the best you could find.

But when it comes to a general trading house that represents a 
large scope of business, and that medium slice of business that I am 
talking about, we are very, very thin. We do not have any general 
trading companies like, say, the East Asia Co. of Denmark, or, say. 
Mitsubishi of Japan. We don't have trading companies like this. We 
don't have companies that have the economy of scale that is so neces 
sary if one is effectively going to sell goods abroad and effectively rep 
resent those U.S. businesses that are doing business abroad.

I would like to give to you for the record a copy of our option 
paper. We came up with around 40 different recommendations. We 
went through all the various disincentives, and we made recommen 
dations on incentives. We certainly covered this legislation that is 
before you now. The paper deals with DISC, export trading com 
panies, the Webb-Pomerene Act. and quite a few other issues.

Also, I have already given you the final statement of the White 
House Conference on Small Business. 1

1 The option oaper on International Trade, preoared for the White House Conference on 
Small Business, and the excerpts concerning international trade, from the report to the 
President by the White House Conference on Small Business, are retained In subcommittee 
flies.
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Our task force, composed of small business people that had been 
engaged in international trade all of their lives, really felt that the 
basic problem was economy of scale. One of them had an export trad 
ing company in Los Angeles by the name of Anglo-American Avia 
tion. I think it has total yearly sales of around $10 million a year, and 
that is substantial. It represents a 30-year commitment by the owner 
of that company. But $10 million compared to a major export trad 
ing company is nothing. He specializes in airplane parts, and he spe 
cializes primarily in Pacific basin countries. And he is considered to 
be a very competent and a very successful exporter.

The problem is, though, that the financing is thin. If he gets more 
than, say, Ii/2 to 1 on his debt equity ratio, the bankers close the door. 
He can't turn his deals around. He can't get the velocity that is neces 
sary for an export trading company.

I have found as an exporter that my margins were about 5 or 6 or 
7 percent. They are very thin margins. If you talk to a major export 
trading company—well, for instance, I was talking to a Mitsubishi 
representative yesterday, and he mentioned 5 percent as a margin. 
Well, that is a very thin margin. If anything unforeseen happens, you 
lose it right away. But when you have huge volume—in the millions— 
and when the margin on one deal brings you into another deal and you 
get into the complexities of barter and running your exchanges 
through a half dozen countries, something you can do with economy 
of scale, then that 5 percent adds up. If you have 10 deals, that's 50 
percent, and that is the dollar they are making work. It works a lot 
harder than our dollars, and the key to this has been the ability to 
effectively finance exports, to have a relationship with a banking 
house that is very close, where the banking house really understands 
what the export trading company is doing.

BANKS IN INTERNATIONAL TRADE

In 1978, the Congress passed the International Banking Act. The 
purpose of the act—and this was an act I worked a great deal on during 
my last year in Congress—was to develop a regulatory framework for 
foreign banks doing business in the United States. Prior to that, the 
only international banking done on the retail basis, or on a subsidiary 
basis, was by foreign banks that became State bank subsidiaries. We 
have quite a few in California, for example. There is no Federal struc 
ture so a foreign bank could become part of the Federal system, and 
what this did was to recognize the dual banking system. It set up a 
structure for a national system of foreign banks doing business in the 
United States.

There was very strong language in the act itself, and if you are 
looking for congressional intent, it is very clear in congressional intent 
in terms of what the feeling of the Banking Committee was at that 
time in dealing with banking and international trade. It says that:

The Congress hereby declares it is the purpose of this section to provide for the 
establishment of international banking and financial corporations operating under 
Federal supervision * * * to enable them to compete effectively with similar 
foreign-owned institutions in the United States and abroad: to afford to the U.S. 
exporter and importer in particular, and the U.S. commerce, industry, and agri-
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culture In general, at all times a means of financing International trade, 
especially U.S. exports; * * *

I won't go into the balance of it, but this is the statute. It is not 
report language, it is statute, and this is congressional intent on the 
purpose of the International Banking Act.

And I would like also to have that section made a part of the record.1
Congressional intent to broaden the scope of domestic banks in 

international trade is not something that has not been dealt with for 
60 or 70 years. There are some statements made in the report of the 
Senate that this is a complete departure. Why, no one ever heard of 
having export trading companies wholly or partially owned by banks, 
but I think you have some good congressional intent there.

The problem is that banks are restricted. A domestic bank can have 
what is called an Edge Act corporation. An Edge Act corporation is 
an export financing, international financing subsidiary, and an Edge 
Act corporation can branch around the country. I would say that your 
big banks in—there must be at least 10 of your major banks in New 
York that have at least five Edge Act corporations that are scattered 
throughout the country. Some are in Miami, Dallas, San Francisco, 
Los Angeles, and Chicago. They appear to be regular banks, but they 
don't do domestic business and they don't take any deposits. The pur 
pose, basically, of an Edge Act corporation is to facilitate international 
trade, but they are restricted because they are banks.

There is an interesting thing in the Edge Act. It does not say that a 
bank, that an Edge Act corporation has to be a subsidiary of a bank, 
and I would suspect that if you interpret that law narrowly, that you 
could say that other kinds of companies could become Edge Acts with 
the approval of the Federal Reserve. Well, all Edge Act corporations 
now are subsidiaries of banks.

We also have the restrictions of the bank holding company. Under 
the law, all foreign banks that come into the United States have to 
become bank holding companies because the bank from abroad is 
holding an asset, which is the subsidiary bank they have in the United 
States. This is if they have a domestic subsidiary.

Also, the bank holding company restricts what a bank can do. WTiat 
the bank does has to be functionally related to the business of banking, 
and I would suspect some of the most controversial decisions the Fed 
has to make are on whether a function of a bank is functionally related 
to a bank. If a bank has a subsidiary that deals with computer soft 
ware, is this functionally related ? If the banks decide to have a sub 
sidiary for a courier service, to pick up checks, is that functionally 
related? It is a big battle because the peonle that are already in the 
business don't want the banks in it, and the banks would like to get 
into the business. So it is a verv well defined, ambiguous type of statute 
that was put in there by the House Banking and Currency Committee.

I would like to give you for the record a decision of the Federal 
Reserve Board in 1974. 2 The reason I want vou to read this is because 
it bears verv directly on the legislation that is before you. This 
was an application of Lloyds Bank Limited, the British Bank, 
to purchase First Western, which was a rather large bank in

iThe International Banklns Act of 1978 Is retained in subcommittee flies. 
» The Federal Reserve Board's decisions of January 9, 1974, is retained In subcommittee 

fllea.
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California. I am not quite sure, but that might have been spun off by 
the Bank Holding Company Act. I think World Airways owned a 
bank and had to spin it off because the airline was not functionally 
related to the bank. And so Lloyds decided to buy the bank. The prob 
lem was that it was a full blown international bank; they had a lot of 
export subsidiaries. Let me read this paragraph to give you the idea 
of the type of structure related to a foreign bank, Lloyds Bank of 
London, England. They wanted permission to retain indirectly all the 
voting shares of Balfar, Williamson. Inc.. New York City, and to re 
tain indirectly approximately 46 percent of the voting shares of Ex 
port Credit and Marketing Corp.. New York City, and all of ECM's 
wholly owned subsidiaries, Export Credit Corp., New York City, Bank 
America Corp., New York City, and Great America Corp., New York, 
and this is the decision that went through the Bank Holding Company 
Act and said you can keep those subsidiaries that are directly involved 
in financing, but you have to divest yourself of the subsidiaries that 
are dealing with trade. But it gives you an idea of what we are com 
peting against in this country. We are competing against Lloyds, and 
the British exporter has the benefit of Lloyds Bank, and the British 
exporter has the benefit of a worldwide system of sales and a world 
wide system of representation that Tom Rees, who had a small little 
export company, Compeniendo Pacifico, didn't have and probably 
never could have.

This is why I think this legislation is so important, because it ex 
pands the scope of essentially a small export company, and could give 
them international scope in terms of dealing with complex world 
markets.

It would be tremendous to have the availability, say, of Chase Man 
hattan or Bank of America overseas structure in trying to find out how 
to penetrate the market, what are the restrictions for that market, what 
are the import restrictions on the market, any letter of credit problems, 
what is the financing, what is the credit of the person who wants to 
buy. An export trading company can do that, and in my discussion 
with the gentleman from the Japanese trading company yesterday, he 
said of course it helps. They had a very complex deal with the Soviet 
Union, and they were able to put it together very easily because they 
didn't have to send their salesmen to Moscow because they were already 
there. When you deal with the socialist bloc countries, the bureaucracy 
is so bad that a small businessman wanting to make a sale who thinks 
he might be able to spend 3 days in Moscow, 1 day in Prague and 
another day in Warsaw finds that to make those appointments he 
might have to be there for 6 months or take three or four trips. When 
you have the economy of scale, your person is there. So if this guy 
wants to delay you for 5 weeks, your guy is still there.

I could go very specifically into this legislation, and I'll go from the 
back, because I want to give you some idea as to the problems.

DISC
Most exporters would like to have a DISC. A DISC defers half of 

your income, and it is good. You like deferral. You can keep your 
money there; you don't have to pay taxes on it. It is very difficult when 
every time you have a transaction, you bring our money back, and
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wham, 40 percent, do another transaction, bring our money back, 
another 40 percent. If you can keep it and defer it, it helps a lot.

The administration doesn't like DISC. The tax reformers don't like 
DISC. The IKS doesn't like DISC, and because of it, the statute is 
extremely complex. I think it is very draconian in parts. And the rules 
and regulations written by the IRS are almost impossible to deal with. 
I am dealing on a couple of DISC problems now, and it gets very ex 
pensive because of the complexity.

I have met small businessmen—I met one a few weeks a/ro who paid 
$17.000 in fees to take care of a $15.000 problem in his DISC. Now, 
they did restructure the DISC so that he could adiust a little better 
down the line, so he wouldn't get into the problem he got into on the 
$15,000.

I was in San Jose, in Santa Clara County, a few weeks ago. I was 
talking with Arthur Young & Associates, an accounting firm, and they 
said most of our smaller people do not use a DISC because of the prob- 
lems. Your assets have to be export receipts, 35 percent. If you are one- 

: . tenth of 1 percent below that, the TRS comes in and says, well, every 
thing you have in your DISC that might have been collecting for iO 
years is deemed to be distributed and is liable for a 70-percent maxi 
mum tax on unearned income.

Now, this is the problem. A small businessman doesn't go into a 
DISC. If you have an export trading company, the export trading 
company is going to have a DISC. It would have enonp-h money to 
pay all these legal fees and accounting fees, and the DISC could be 
used to cover the client. And you can see right there you are saving the 
small businessman just a tremendous amount of money.

Webb-Pomerene is the same. Business people don't use Webb- 
Pomerene. It is a very arcane act, and they don't use it because some 
one at Justice might decide that you are bad. It is not so much the 
Federal Trade Commission, it is that Justice is alwavs looking over 
the shoulder of the Federal Trade Commission, and they keep think 
ing about all these terrible things that could happen under Webb- 
Pomerene. Let me tell you something: Nothing happens under Webb- 
Pomerene because no one uses it.

And so it is the same here. Our attitude seems to be that if a bank 
owns an export trading company, it is going to be terrible. Then they 
are going to own everything. They will buy beauty shops and transit 
systems and whatever it might be. But we don't know. We are flat on our 
tail in the export trading business. We are not utilizing that huge 
sector of American business that I have been discussing. Most of the 
exports come out of that Fortune 500, and we are not utilizing that 
tremendous potential for world markets. And I see nothing wrong with 
a bank having an interest.

Mr. BINGHAM. We had perhaps better break now. We will be back 
shortly.

[Whereupon, a brief recess was taken.]
Mr. BINGHAM. The subcommittee will resume.
Do you have anything further for us, or are you ready for questions ?

EXPORT DISINCENTIVES

Mr. REES. I would like to, Mr. Chairman, if I can, just for a few 
minutes, dwell on the problem of disincentives.
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Now, I don't think that any bill or any piece of legislation gives you 
the secret key. There is always the hope that if we create a new De 
partment of Health, Education, and Welfare, that we are going to solve 
all those problems. Well, we certainly didn't.

And in a way, I was a little unhappy with the administration's ap 
proach because they felt if we changed the structure in the Depart 
ment of Commerce, we are going to increase exports. I just don't be 
lieve it. I don't think there is a magic key. This country is not inter 
national trade minded. The Congress is not international trade minded. 
American business is not international trade minded because we have 
always had a huge, multitrillion dollar domestic market. We have a 
continent that is 3,000 miles wide. We have been very well blessed with 
natural resources so that international trade has been kind of a side 
thing, and the basic participation in international trade has been with 
our large multinational corporations.

And therefore, the average businessman does not look to the inter 
national market. It is kind of a surplus line. If you end up with 8,000 
cans of hairspray, you try to sell them abroad. The biggest problem 
T had when I started my business during the Korean war was that I 
couldn't find products that were needed in Mexico, and I really had 
to beg and borrow to get goods to export that were needed. But as soon 
as the recession hit, of course, everyone who was not talking to me when 
I was trying to buy started calling me up and asking me to lunch and 
things like that. Well, I told them, when we sneeze, you know, Mexico 
catches cold in terms of economics.

I look at the way the Export Administration Act has been dealt 
with. I remember about 6 years ago during a period of shortages they 
put an embargo on scrap metal, they put an embargo on lumber, and 
they put an embargo on soybeans, and the Japanese were infuriated 
because this is what they imported from the United States, and all of 
a sudden they found that long-term contracts were not being honored. 
As a result they went out and found alternate markets.

We are finding the same thing this year. As far as I am concerned, 
I think embargoing wheat was a ridiculous idea because we have now 
lost a market, and I doubt if we will get that market again for many, 
many years, because a person who purchases wants to have a con 
stant supply. They want to know that they can buy this year, next 
year, and the year down the line. Once that supply is interrupted be 
cause of some political row, they are going to find an alternate market, 
and this is what has been happening. The Japanese, I believe, put 
into cultivation hundreds of thousands of acres of soybeans in Brazil 
as a reaction to our very unilateral decision.

We have the problem of the Arab boycott. Now, I think the work 
that your subcommittee did on the Export Administration Act was 
tremendous work. I really think that you did more to that act to make 
it a better act than all the Congresses preceding you. But is it also 
necessary to have rules and regulations promulgated by Treasury deal 
ing with the tax aspect? No, there isn't, and I think that should go.

We have the problem with the Foreign Corrupt Practices Act. 
Everyone is against foreign corrupt practices. I haven't heard anyone 
saying they are for foreign corrupt practices. But the act is not a very 
well written act, it is not well defined, and Justice has not come up 
with rules and regulations, nor has the SEC.
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Now, a businessman wanting to do business in a lesser developed 
country, especially, is not going to do business in that country be 
cause of the way the Foreign Corrupt Practices Act might affect him. 
A CEO of a corporation can be hurt because of that, so as you look 
at legislation such as this, I think you should be looking——

Mr. BINGHAM. I was afraid you weren't going to get oack to it.
Mr. REES. Well, I was about to get back because I saw vou were 

going to hit the gavel.
Mr. BINGHAM. Well, we do have other witnesses.
Mr.JREES. Well, you need to deal, you need to flesh out things such 

as DISC and maybe go into some of the other problems of disincen 
tives, because you need to work on them.

If you have any questions, especially on the more technical aspects 
of banking, I would certainly be glad to answer them.

Mr. BINGHAM. Well, you realize, of course, that on the subject of 
major disincentives that one hears about—and I am not saying that 
they are not very pertinent, I have certainly heard them from many 
American businessmen abroad—many of those are not within the 
jurisdiction of this committee. Most of them are under Ways and 
Means.

BANK DOMINATION

Let me ask you this. I anticipate that we are going to be hearing 
from existing trading companies that if we proceed with legislation 
that allows banks to enter the field, that that will give the banks an 
unfair advantage and they will proceed to dominate the field.

Would you comment on that ?
Mr. REES. It really doesn't frighten me that much because I don't 

think banks would be that aggressive in an entrepreneurial way. Bank 
ers tend to like to sit up in their big offices and to tell you no on a loan. 
They are not so aggressive in the marketplace. I look at this as kind 
of a bank having an interest in an export trading company and de 
veloping a relationship with the export trading company that goes 
beyond just the regular client relationship. With that close under 
standing they can work together on export transactions, and I don't 
think American banks really do very well in international trade.

If I were to start an export trading company, I would probably 
do business with a foreign bank just because I would be getting more. 
T would be buying more knowledge. I just don't see banks, if this act 
is passed, going out and buying up every export trading company. 
I think there would certainly be, under this bill as passed out of the 
Senate, there are restrictions. You cannot give your subsidiary bet 
ter terms, and I think that is important. This could be proven in a 
court case that they did in fact give these terms and your export com 
pany was not able to get those terms. I really do think that banks 
would be bending over backward to make sure that they didn't mis 
use this, because if they did, there would be an automatic reaction in, 
I know at least, the Senate Banking Committee.

LITIGATION PROBLEMS

Mr. BINGHAM. That sounds like another area where people might 
say, well, we could get into trouble down that road. Why should we 
do it ? What is your answer to that ? I mean, if they might be getting
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into litigation on the subject of whether they have given more favor 
able terms to their subsidiaries, would that inhibit the banks from 
getting into the field ?

Mr. REES. I can't really tell you that because I am not that familiar 
with case law on existing situations. You have a lot of existing situa 
tions where members, officers of a bank are members of the board of 
directors of a client corporation, and there has always been the prob 
lem, does this bank favor the client corporation because of this inter- 
tie with directors, and I suspect there is a fair amount of case law 
to try to define where that conflict of interest starts. I just wouldn't 
know.

STATE AND LOCAL PARTICIPATION

Mr. BINGHAM. Do you have a view on whether there should be 
restrictions on participation in and formation of export trading com 
panies by State and local governments, port authorities?

Mr. REES. I think there is a feeling—I know that your own New 
York Port Authority has been contemplating the purchase of one 
or two smaller trading companies, and to make it as part of their 
trading company operation. It gets to be very difficult because the 
New York Port Authority is a very wealthy public agency and they 
also don't pay taxes, and it would be very difficult for the competition 
to be competing against an agency that really owned and controlled 
the port and had tremendous financial resources. I do see a problem. 
I don't mind public agencies getting into the field, but it should be 
done on such a basis that there is a certain amount of equalization 
of competition.

I might suggest to the chairman that you might look at the Massport 
program in Massachusetts where they really lead a smaller business 
man all the way through his first export transaction. This is a very fas 
cinating program. If they want to get into the business, why don't they 
do that, because that is very legitimate as a function of government.

Mr. BINGHAM. Thank you.
Let's take a recess again.
[Whereupon, a brief recess was taken.]
Mr. BINGHAM. The subcommittee will resume its session.
Our next panel will be Hon. Michael Samuels, executive director for 

Third World studies. Center for Strategic and International Studies, 
Georgetown University; Richard Hoefs, director of international tax 
policy of Arthur Andersen & Co.; and David A. Hartquist, partner, 
Collier, Shannon, Rill & Scott.

Mr. HOEFS. Mr. Chairman, I brought one of my partners with me, 
Gerald Ball, and with your permission. I would like to have him in 
cluded in the discussion.

Mr. BINGHAM. Ambassador Samuels, why don't you proceed ?

STATEMENT OF HON. MICHAEL A. SAMUELS, EXECUTIVE DIRECTOR 
FOR THIRD WORLD STUDIES, CENTER FOR STRATEGIC AND 
INTERNATIONAL STUDIES, GEORGETOWN UNIVERSITY

Ambassador SAMTTELS. Thank von.Mr. Chairman. 
Let me also thank you for giving me the opportunity to testify this 

afternoon during your important efforts to examine legislation to
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permit the creation of trading companies and make certain other 
changes in export legislation and behavior, especially under the Webb- 
Pomerene Act.

I appreciate your willingness to accept in lieu of a prepared state 
ment, due to my just concluded international travel, a speech I deliv 
ered recently in San Diego entitled "Let's Make Our Exports Com 
petitive" which I understand will be inserted in the record.

Mr. BINGHAM. Without objection it will be.
Ambassador SAMUELS. Concerned about what I felt to be a relative 

decline in American economic and political capabilities international 
ly, we at CSIS have spent the last 2 years trying to examine in par 
ticular the decline in U.S. export competitiveness. Many of our studies 
are complete, and I am pleased to be able to share with you today some 
of our tentative conclusions.

CONCLUSIONS ON EXPORT COMPETITIVENESS

First, economically speaking at least, the world is interdependent. 
Our relatively open markets are increasingly attracting foreign com 
petitors. Our competitors not only provide a wide array of incentives 
to aid the exporting of domestically produced products, but do not 
abide by the same standards that we have imposed upon our own 
private business community in the interest of freer trade.

We ignore foreign market opportunities at our own peril, both 
economically and politically. Our studies show that the U.S. market 
share for manufactured products in the developing world market de 
clined from 28 percent in 1970 to 22 percent in 1978, while our com 
petitors, France, Germany, Italy, and England were able at least to 
maintain their market shares of 1970; Japan significantly increased 
its share of the market from 22 percent in 1970 to 26 percent in 1978. 
We are losing our footing abroad, and something must be done. Ex 
panding exports should be a higher national priority.

Second, the customs of the international marketplace are different 
from those of our domestic marketplace. Institutional patterns that 
make sense domestically do not always make sense in international 
competition with foreign exporters whose governments encourage suf 
ficient flexibility to adapt to the market conditions of the real world.

Third, after decades of self-satisfaction with both the size and rate 
of growth of our domestic economy, many of our producers, especially 
small- and medium-sized companies, lack the interest, will and capa 
bility by themselves to become involved in a meaningful way in gain 
ing export markets. The creation of new incentives is required to 
overcome this structural problem.

Fourth, the range of disincentives with which our exporters have 
been saddled, such as the Foreign Corrupt Practices Act, tax laws 
harmful to business overseas, human rights policy restrictions, anti 
trust restrictions and others, often deter small- and medium-sized 
companies from even trying. Our antitrust laws not only inhibit com 
petition abroad by U.S. companies, but especially through the.ir extra 
territorial reach, create international hostility and friction that makes
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it very difficult to negotiate and to implement further removal of trade 
restrictions by our competition. There is a need for larger institutional 
structures that could unf athom these restrictions and disincentives that 
many companies see as barriers even to involvement in international 
business in the first place.

Fifth, we have been misled by the passivity indicated by those tradi 
tional economists whose confidence in the rectifying capabilities of 
flexible exchange rates have led and could continue to lead to com 
placency and an unwillingness to fashion new mechanisms to rectify 
the clear competitive disadvantages of our institutions.

Sixth, even large companies are finding that certain foreign buyers, 
nonmarket economies in some developing countries, for example, are 
not able to pay in currency and must exchange other products of raw 
materials. Counter trade or barter trade is a system of barter that re 
quires downstream sales of unfamiliar products. It calls for new ap 
proaches that remove traditional shackles on corporate cooperation. 
The Japanese may have created the most efficient system to deal with 
this situation, and we may not be able to match them. We can, however, 
create institutions to allow our private sector to compete better with 
these arrangemens.

Seventh, aiding the expanding of exports could be accomplished 
through a number of governmental actions. Many of these, however, 
would require increased Government budget allocations. At a time of 
belt-tightening, such allocations, especially given OMB's apparent 
aversion to funding the export sector, may not be forthcoming. Thus, 
actions that do not require significant allocations but that still will 
make a difference should be identified. Once identified, they should be 
actively encouraged, and now. To delay is to short change our own 
economic well-being.

NEED FOR TRADING COMPANIES

The above background has led me to the conclusion that the creation 
of trading companies would be an important and wise step. Suffice it 
to say that the trading company concept is an important one to be 
sanctioned by law. I fear, however, that among those who may speak 
out against such a concept will be a Justice Department reluctant to 
change and unwilling to accept the very basic fact that the interna 
tional business climate is different from the domestic one.

One of the great things about our system of government, however, is 
that it is you, the Congress, that makes new laws, even, or in some 
cases especially, when the executive branch takes an uncreative and 
short-sighted view.

Let me give vou an example of a situation where a trading company 
is required. There are ever-increasing volumes of nondedicated crude 
oil available in world markets. For a U.S. oil company, energy im 
bedded in aluminum ingots is difficult to commercialize, but for a 
Japanese trading concern which may produce aluminum through one 
affiliate and refine and market fuel oil through another, the tradeoff 
is straightforward, and the adjustment can be accommodated within 
the firm.
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One of the major observations of the Congress Joint Economic 
Committee, after their mission to East Asia earlier this year to study 
the competitiveness of U.S. exports, was the extent to which other 
countries use trading companies to their advantage. They noted in 
particular the involvement of private banks and government backing 
for the success of these companies. They identified situations .where 
European and Japanese trading companies have had immense planta 
tions, major raw material holdings, captive banks or other assets to 
permit their expansion and development of a wide network of com 
plementary services.

I would urge this committee to coordinate your activities on this 
subject with those of the Joint Economic Committee and others in 
terested in this subject such as some of you heard today, Senators 
Stevenson, Eoth, Danforth, for example, and Congressmen AuCoin 
and LaFalce, to maximize your effect.

BANK PARTICIPATION

Let me address one specific issue that will come before you as you 
consider this legislation, that is, the issue of the participation of 
commercial banks. By all means, they should be allowed to partici 
pate. To me, arguments sometimes put forward about the need for a 
separation of banking and commerce and the creation of the possi 
bility of conflicts of interest, are arguments not against their partici 
pation, but cautions on the way and extent of their participation. U.S. 
banks should be encouraged to offer more export services. Present law 
and practice aids the local branches of foreign banks and hurts es 
pecially small- and medium-sized companies that cannot afford the 
requisite in-house staff.

As I look at the bill before you, or the bills before you. it seems to 
me that they do not go far enough. I would urge you to bring your 
bill closer to the Senate's version, S. 2379, the Stevenson-Danforth 
bill. Even more importantly, let me urge you to act fast on this issue 
so that it can b« passed this year. I know that this is an important bill 
and it faces some substantive disagreement and some internal House 
committee rivalries. For these latter to impede progress would be a 
serious setback to our national interest.

Mr. Chairman, the national political and economic interest justi 
fies and indeed requires an active export policy. Bold steps are called 
for. Awareness is demanded. The trading company idea captures this 
need.

I urge this committee to refine the legislation well and promptly so 
that this Nation's exporters may move one more step toward becom 
ing competitive once more.

It is an important step to break with the legal past that impedes 
our adjustment to new world realities. The precedent could open the 
way for other, much-needed steps, to insure a healthy America in 
the face of increasing uncertainty and more dramatic change.

Thank you, Mr. Chairman.
[The speech to which Ambassador Samuels referred follows:]
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SPEECH BEFORE THE AEBOSFACE INDUSTRIES ASSOCIATION, INTERNATIONAL 
COUNCIL, SPRINO 1980 MEETING

LET'S MAKE OUR EXPORTS COMPETITIVE 

(By Michael A. Samuels 1 )
San Diego is a long way from Washington and from the plants and offices 

where most of you make your contributions for our Nation's economy. My 
message this afternoon, however, is that you and Washington—government, 
business, and labor—are faced with an unprecedented challenge: a need to 
develop a coherent export policy, in the context of our national economy and 
the different conditions of the international marketplace. This is a message 
not just for the aerospace industry, but for all industry.

The United States has a deep and longstanding trade problem. For the pre 
dictable future, we will be dependent on imported oil and will be faced with a 
continuing trade imbalance. Compounding this situation is the absence of a na 
tional export mentality, or an economy significantly oriented to exporting. The 
seriousness of this problem must be understood not just by the normal observers 
of export and trade policy, the economists and the businessmen, but more im 
portantly by those concerned with the overall economic and political strength 
of the United States domestically and internationally.

Key to our trade problem is the decline of U.S. export competitiveness. We 
have a national need to understand that the international business environment 
is very different from our national business environment. The tight interrelation 
ships between business, government and labor unions that exist in most indus 
trialized nations foment coherence and give our competitors a major competitive 
advantage in foreign markets. We do not enjoy such arrangements. Instead, 
suspicion and a lack of cooperation between business and government taint 
our approach to exporting. Furthermore, the government policies of our com 
petitor countries particularly emphasize the importance of exports. Their aid 
policies, for example, are often tied with export promotional activities. Ours 
are certainly far from that. What we need more than anything else is better 
business and government cooperation to serve national interests and government 
programs specifically designed to. expand exports.

Our export problems are worldwide but are particularly noticeable vis-a-vis 
the Third World, the fastest growing world market In the developing countries, 
other exporters, often for past colonial or linguistic reasons, have natural ad 
vantages and have aggressively pursued market opportunities. The deficiencies 
of U.S. policies and practices are especially clear when viewed in the context 
of Third World market needs.

The American disadvantage began to dawn on me during a recent period 
when I served as U.S. Ambassador to Sierra Leone. I often saw my colleagues 
from other developed countries (Britain, Germany, and France in this instance) 
spending much of their time selling their country's products—while I was trying 
to get votes in the United Nations on issues concerning Puerto Rico, American 
Samoa and Guam! Something seemed wrong to me about that. Equally, I am 
concerned about the fact that many senior business executives who have gone 
into public service have tended, once in the Executive Branch, to forget about 
the importance of exports. Once in government, the bureaucracy, existing laws 
and regulations and timidity before Congress seem to take over. The national 
need to export becomes secondary or even tertiary.

We at CSIS have just completed a major research project that has identified 
a number of competitive disadvantages. Broadly speaking these fall into three 
categories: ways by which laws and government regulations are disincentives 
to exports; aspects of our economic culture that are inherent liabilities to expand 
ing exports; and foreign practices that reflect serious competitive challenges.

DISINCENTIVES

Many of the laws and regulations that affect exports were initiated to serve 
domestic economic, political and ethical needs, often with little regard to their 
impact on exports. The list is lengthy and includes the following:

1 Ambassador Samuels Is Executive Director of the Center for Strategic and Inter 
national Studies of Georgetown University in charge of Third World Studies.
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Antitrust restrictions. — Current antitrust laws and regulations establish re 
strictions on the size of operations and on communications among companies that 
inhibit consortium-building, one of the major forms of international business 
activity.

Foreign corrupt practices standards. — We have moral concerns about corrupt 
practices and rightly so. Nevertheless, our definition of corrupt practices elimi 
nates a high percentage of opportunities that could otherwise be present for us, 
especially in Third World markets. We must somehow get our moral standards 
in line with the real business environment.

The U.S. tax structure. — Our tax structure inhibits rather than promotes activi 
ties overseas. It is often at least 35 percent more expensive to hire an American 
employee abroad than a foreign employee. Though the foreign employee may be 
as competent as the American, he is less likely to see other American products 
and opportunities.

The regulatory environment. — Environmental regulations and health regula 
tions, for example, unilaterally extend domestic standards Into a business world 
where others do not have an equivalent interest.

Foreign policy restrictions. — Reactions to specific country behavior, in such 
areas as human rights, support for international terrorists, invasion of neighbors, 
and insistence on compliance with local or regional boycotts are all useful and 
often appropriate tools of foreign policy. Each, however, must also be viewed 
as another further unilateral export shackle.

OtTB ECONOMIC CUtTTJBE AS L1ABIUTY

Perhaps even more serious than the above disincentives are certain traits of 
American behavior that require serious attention.

A domestic, not an international, outlook. — United States citizens may like to 
travel abroad, but they don't like to live there. With our large market and vast 
resources, we have been largely self -sufficient and self-contained in the past. We 
can no longer be self-contained, but we are often unwilling to make the com 
promises that economic interdependence requires.

Language capability. — We have an inferior national interest in foreign lan 
guages. Our school systems do not promote the learning of languages. Consider 
the fact that while there are laree numbers of FnT'lah-sneakins Jftp<mese busi 
nessmen in the United States there are very few Japanese-speaking American 
businessmen In Japan. A decreasing percentage of our high school students even 
study foreign languages.

Our productivity decline. — The United States ranks sixth among the world's 
seven major industrial nations : Japan, France, West Germany, Canada, and 
Italy surpass us. According to a Department of Labor International Index of 
Labor Productivity, using 1967 as a base year, the output per man-hour Increased 
28.9 percent In the United States through 1977. Comparatively, the output per 
man-hour increased by 106.6 percent in Japan, 71.6 percent in France. 69.6 percent 
in West Germany, 43.3 percent In Canada, and 62.3 percent in Italy. Moreover, 
according to the latest Labor Department statistics, U.S. productivity actually 
declined by 0.4 percent in 1979. Relative productivity decline affects the price 
and quality of our products, and reflects the true state of our productive sector.

Labor's tendency tmcard protectionism. — In an internationally interdependent 
economy, where certain industries are more efficient outside the United States. 
some industries here may have to be modified to conform to market realities and 
jobs shifted to more competitive industries. Labor, however, would rather protect 
these non-competitive jobs, than to expand in areas where the United States has 
a competitive advantage. Unfortunately, the representatives of unions that 
benefit from exports have traditionally been outshouted by those who cry for pro 
tection from imports. Yet, export expansion is a major vehicle for job creation.

FOBEION PBACT1CES

Not all the competitive nroihlprns are « rfonlr nf notion or inaction at home. 
Many stem from the specific actions of foreign governments — some a result of 
conscious export policy, and others merely a function of differing economic 
behavior. The list of these is long, but a short list is indicative :

State-owned companies. — Various forms of socialism in the world have created 
large numbers of state-owned companies able to sell their products and their serv 
ices with little concern for profits. This is a competitive liability for our free 
enterprise system and its private sector.



27
Trading companies.—Without the hindrance of many of our antitrust laws, 

many foreign firms operate under the umbrella of a trading company, frequently 
with the direct support of their government. The Japanese MITI example is the 
most obvious. Without such a vehicle, our small businesses especially will suffer.

Mixed credits.—Many exports, especially to developing countries, are not ex 
ports of products but exports of projects—dams, bridges, roads, fertilizer plants, 
etc. Project contracts often go not to the company that can best produce the final 
product, but to the company that has provided advanced preparation and feasi 
bility studies. As such, many countries provide free or subsidized feasibility 
studies to developing countries, and label such services as "aid." The United 
States has no way of competing with this. The closest government program, 
AID'S Reimbursable Development Program, is underfunded, underutilized, and 
badly administered by AID.

HOW CAN WE~ CHANGE 1

You probably want to know what you can do about this problem. After all, 
many of you know it exists even more clearly than I do. Let me make some sug 
gestions and identify some targets.

The most important need is for government, business and labor to realize that 
the above problems exist, that we must export, and that in international markets 
we must function as a team. Each one of the disincentives listed above can be 
removed, each domestic liability corrected, and each foreign practice copied or 
improved. Knowing what the problems are and what programs solve them is not 
enough. The key must be to discern the appropriate steps to change.

One of the best targets for change is the Congress. The Congress can look at 
exports as a single subject, and examine the wide range of legislation and pro 
grams that stand in the way of a coherent export policy. A large number of 
laws in our country have export inhibiting factors—initiated by committees 
responsive to interest groups that themselves have no interest in the importance 
of exports. If Committee jurisdictions interfere with a coherent policy, the Con 
gressional leadership can create a select committee to solve the problem.

One of the best vehicles is a new bill being drafted by Senators Stevenson and 
Roth. Variously known as "The Omnibus Export Bill" or "National Export 
Policy Act of 1980," this should provide a focus for an unprecedented national 
debate. At this moment of government budget balancing, coherence may be more 
attainable.

The Executive Branch presents a dilemma. Coherence may only be possible 
when export policy is looked at across the board. When it is not, serious difficul 
ties arise. Let me give you one current example. Activities to undo the damage 
of Sections 911 and 913 of the IRS code have taken on serious momentum under 
active industry lobbying in Washington and the leadership of Senator Chafee 
(S. 2283). But the Administration, in the figure of the Treasury Department, 
looking at the Sections from a non-export vantage point, is opposed.

This is indicative of the dilemma posed by the Executive Branch and this Ad 
ministration. Although the Administration has claimed export expansion as a 
"national priority," significant action has not been forthcoming. If there is one 
bureaucracy that should be the major target of all who believe in my thesis, 
it is the Office of Management and Budget (OMB). At times omnipotent, it 
often takes decisions that conflict with export priorities. OMB must be made to 
realize that government actions are a major determinant of export levels in 
the United States.

Examples of OMB behavior include their unimaginative approach to the fund 
ing of the Export-Import Bank (in fact, planned EXIM reductions in 1981), the 
low funding of AID'S export-oriented Reimbursable Development Program, and 
the underbudgeting of commercial assistance activities.

A major problem that must be addressed urgently is that the private sector 
does not speak with one voice. Business and labor must join forces. You must 
reach out to senior AFL-CIO officials and look at this problem within the con 
text of the problems that make up labor's agenda. I am convinced that a joint ap 
proach is possible; it is clearly necessary.

If your concern is foreign policy restrictions and the use of exports as a chief 
form of sanctions, consider the following. We have very few tools available to 
us—either positive or negative. Lacking a wide variety of alternatives, trade 
becomes an obvious target. If you don't like that you must help in the argu 
ment that the international environment today requires a higher percentage
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of our national budget going into international activities and that more and bet 
ter programs need to be devised.

Expanding exports, now more than ever, serves the national purpose. This is 
an election year. Presidential candidates and congressional candidates should be 
encouraged to make public statements on the need for an expansionist export 
policy. This will in turn lay the groundwork for an export-conscious Washing 
ton in 1981.

Mr. BINGHAM. Thank you very much. 
Mr. Hoef s, will you proceed now, please ?

STATEMENT OF RICHARD HOEPS, DIRECTOR, INTERNATIONAL 
TAX POLICY, ARTHUR ANDERSEN & CO.

Mr. HOEFS. Yes, sir.
Our firm has more than 100 offices in 38 countries, and in that con 

nection we have clients which include many businesses of all sizes and 
many nationalities. Many of those businesses are very heavily involved 
in world trade.

My partner and I, however, are not here today appearing on behalf 
of any client, but because of interests that our firm has in the basic 
international situation.

DECUNE IN ABILITY OF TT.S. COMPANIES TO COMPETE

Our firm has been concerned for several years about the steady 
deterioration of the competitive position of U.S. business in world 
markets, and the price that our society is paying as a result of that 
deterioration. Since the mid-1960's an important trend has developed 
as a result of which foreign-based companies have been overtaking and 
replacing U.S. companies in their relative position as the world's major 

commercial forces. Many factors have contributed to this, among others, 
the rapid economic recovery of Japan and the European countries from 
World War II, the varying effects of changing economic factors such 
as government fiscal policies, inflation, depression, currency adjust 
ments, and of course, political factors.

The downward trend in competitive ability of U.S. companies in 
relation to foreign competitors can be demonstrated by a review of the 
annual sales of the top 100 companies in the world. In 1985, 68 of the 
top 100 companies of the world were U.S. owned. By 1978 that number 
had fallen to 48; the only major commercial nation to show a decline 
during this period other than the United States was the United King 
dom, which suffered a loss of about the same proportion as that of the 
United States.

In contrast, Japanese and French companies showed astonishing 
growth with Japan's share of the top 100 increasing about 400 percent 
and France's increasing about 300 percent.

In connection with Senator Stevenson's bill in this area, we testified 
before the Senate in September of last year. A copy of our testimony 
is included as part of our statement today. That copy contains consid 
erably greater information on the basic trends that have been occurring 
which I won't spend time repeating here today.

Mr. BINGHAM. Thank you, Mr. Hoefs. We will be glad to have that 
for the record.1

1 The Sept. IS. 1979, statement by Arthur Andersen A Co. before the Si-bcommlttee on 
International Finance of the Senate Committee on Banking. Housing, and Urban Affairs 
IB retained in subcommittee flies.



29
Since I see you have quite an extensive statement here, we will put 

that in the record in full, and perhaps you can summarize it or give 
us some excerpts that you think particularly significant.

Mr. HOEFS. All right, sir, I would be happy to do that.

IMPORTANCE OF TRADING COMPANIES TO OTHERS COUNTRIES

As is covered in the Senate statement, other countries in the world, 
particularly Japan, and more recently Korea, have had substantial 
success with the trading company concept. I am sure most of you are 
quite familiar with the Japanese" success. Therefore I will not go into 
the details that are covered in our Senate statement.

The Korean developments, however, are more recent and have oc 
curred over a short period of time and therefore might be of great 
interest.

In 1975 the Korean Government introduced the general trading 
company system. We are submitting in our written statement a letter 
from an affiliated accounting firm of ours in Korea discussing the 
results of this program which the Koreans began in 1975. In the initial 
year, the Korean trading companies carried on business of about $832 
million, which was 16 plus percent of the total Korean exports. The 
business activity has increased significantly since that time, and as a 
result, in 1978, the most recent information available, the exports 
handled by the Korean trading companies were just short of $4 billion, 
or about 31 percent of the total exports of the nation.

[The letter referred to follows: J

66-212 0-80-3
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AHN, KWON & CO
2OTM 'LC.IM 

OAIWOO i«^T«h
040OMO-KU. StOU

September 17 , 1979

Mr. Max I. Stucker 
Arthur Anderson s Co. 
69 West Washington Street 
Chicago, Illinois 60602 
U. S. A.

Dear Mr. Stucker,

In accordance with your request as per your teiex 
dated September 5, 1979, we present in the accompanying 
Appendix relevant information on the Korean general trad 
ing company system, particularly those relating to Korean 
trading companies operating abroad. Based on the enclosed 
detailed information, we present hereunder our general 
comments to your specific questions:

1. How successful have these companies been ir, their effort 
to develop foreign markets?

The rates of increases in export operations of these 
companies in 1976, 1977 and 1978 which are 102%, 93.5% 
and 22.4%, respectively, indicate a tremendous boost 
to the government's export drive especially in 1976 and 
1977. The lower rate of increase in 1978 seems to indi 
cate a more realistic rate of growth considering the 
present worldwide economic crisis.

2. What are the major operating factures of these companies 
and in what ways has the government let its support to 
these private traders?'

Pages 1 to 2 of the Appendix discribej the concr.i": 
features of the Korean general trading company system, 
its major policies and operating requireme.-.ts. The major 
policies of the government offers advantages in terr.s of 
continued government financial support, relaxation of 
government restrictions, and a more efficient administ 
ration of export transactions.
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3. Do these companies offer any special inducements
sucti as attractive export financing, discounts, priority 
shipping, etc.?

The special .inducements extended by the government 
to general trading companies can reasonably justify a 
more attractive export financing and a faster processing 
of export shipments.

4 . Does the government offer any -special inducements to the 
companies such as reduced taxes?

The Major inducemenets of the government for tr.e ' 
operation of general trading companies are listed on 
page 3 to 4 of the Appendix.

We hope the accompanying information would adequately 
meet your request. Please write us if you need any addi 
tional information.

Very truly yours ,
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PAGE 1

RELEVANT INFORMATION ON 
THE KOREAN GENERAL TRADING COMPANY SYSTEM

A. General Background

In 1975, the Korean Government introduced the general 
trading company system with the main objectives of avoid 
ing certain weaknesses described hereunder encountered 
in carrying out the export program and ensuring the 
continued rapid growth of exports.

1. Inability of the small exporters to undertake speci 
alized international marketing

2. Uneconomical small volumes in units of export by the 
individual exporters

3. Ineffective performance of direct exports by small 
manufacturers

4. Instability of the financial position of individual 
exporters

5. Ineffectiveness of the Government's supports

The major policies of the new system are primarily as 
following:

1. To induce the individual small exporters to form into 
a larger unit - general trading company and, if 
possible> separate the manufacturers form direct 
exporters.

2. To assist the general trading companies to specialize 
in international marketing

3. To support them with the necessary financial and 
administrative benefits.

4. to relax the regid regulations on their overseas 
operations

B. Operating Requirements

The government prescribed a set of requirements which 
each company should meet to be able to continue operatior.3 
as a general trading company:



33

APPENDIX 

PAGE 2

The key points of the requirements involve each, 
company's financial position, total export amount and 
export amount by item, and number of overseas branches and 
agents. The details of the requirements which have under 
gone revisions from 1975 to 1979 are as follows:

1975 1977

1. Paid in Capital should 
be over

2. Total exports should 
be over

3. Number of items exported, 
each item involving 
over U51 million, 
should be over

4. Clumber of countries
products were exported 
to, each country involv 
ing over 051 million, 
should be over

5. Number of overseas 
branch

6. Capital stock should be 
open to the public for 
sale

7. Export to strategic
areas should be over

U$ 2 million US 4 million

1979

2% of the total 
Korean export of 
the previous year

50 million 150 million

10.

10 20 MA

10 20 . 20

NA Required Esquired

HA 1. Actual export NA 
Middle East:

15%
Middle and 
South America:

3% 
Africa : 3%

2. Branches and 
agents: 
2 branches or 
agents in each 
of the above 
areas.

Although there are more than 2 branches and agents each in the U. S. 
and Japan, there are counted only as 2 branches and agents.
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C. Existing General Trading Companies

Eleven (11) companies were designated as general 
trading companies in 1975 and 1976 and 13 companies 
in 1977 and 1978. During 1979, 12 of these general 
trading companies have continued operations. Table 1 
of this Appendix presents pertinent information for 
each of these 12 companies. All 12 are leading 
privately owned companies each having over 20 over 
seas branches and many local affiliated companies, 
except for Korea Trading International Inc. (KTI), KTI 
was specially established by the Korean Traders Associ 
ation for the purpose of exporting products made by 
many small and medium manufacturers. It is exempted 
from the requirements mentioned earlier and is desig 
nated to operate, as a general trading company as part 
of the government's export strategy.

The total number of overseas branches and agents 
has increased from 142 in 1975 to 302 in 1979 around 
all the world, of which about 25% are in Asia, 19% in 
Middle East, 18% in Europe, 17% in North America, 9% 
in Middle Europe and South America and 11% in Africa.

D. Status of Export Operations

The total export of general trading companies 
amounted to US$832 million in 1975, which was 16.4% of 
the total Ko-rea exports. It, thereafter, increased by 
102%, 93.5% and 22.4% for 1976, 1977 and 1978 respectively. 
1978 exports reached US$3,985 million, 31.3% of the total 
Korea exports.

About 25% of the total export of the general trading 
companies are for Asia including Japan, 38% for North 
America and 29% for Europe and Middle East areas.

Table 2 of this Appendix shows the export amounts 
of the general trading companies, including Yulsan 
Industrial Co., Ltd. which discontinued operations in 
1979.

E. Inducement of the Government

The general trading companies have developed so far 
with the active support of the Government in various 
aspects. The major inducements from the Government are 
as follows:
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Trade administration

o Preferential support ir, international bidding compe 
tition for over 500 thousand dollars

o Relaxation of regulations on the importation of raw 
materials

Financial aspects

o Preferential support of export financing over the 
individual exporters

o Financing for the stock of finished goods 

Exchange regulations

o Increasing the foreign exchange limit of overseas 
branches arid agents

o Relaxation of regulations relative to foreign exchange 
transactions of overseas branches and agents.

Tax Benefits

There are no special inducements in tax aspects 
specifically for the general trading companies. .They 
enjoy the same tax benefits which are generally given 
to individual exporters as follows:

o Deferment of taxation on allowance for loss from
export, overseas market exploitation and price decr 
ease of exportable goods

o Treatment of accelerated depreciation as a deductible 
expense

o Application of zero Value Added Tax rate for the 
exported goods.

o Refund of custom duties on the imported raw materials 
used for exported goods.

NOTE.—The accompanying tables are retained in subcommittee files.
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PROBLEMS OF SMALLER TT.S. BUSINESSES

Mr. HOEFS. As has been mentioned earlier by several witnesses, there 
are many small and medium-sized U.S. companies which don't enter 
the export market to any significant degree. There are several reasons 
for this. Many of them have been mentioned earlier and therefore I 
will not repeat them. They can all be summarized in a sentence or two 
which basically says it is a pretty complicated world to do business in. 
There are high risks involved, and these businesses just can't do it 
alone. They are afraid of it; they don't have the expertise; they don't 
have the capital, many different reasons. The easy answer to dealing 
with export opportunities is to maximize what they can do in the 
United States rather than get into a strange world that has lots of 
potential but also has lots of problems. And when I make these com 
ments, I do not make them in any critical sense. They are merely 
factual comments.

GOVERNMENT INCENTIVES

Many other countries in the world, including Japan, have developed 
governmental aids to exports. I will only describe two such aids today. 
Again, our Senate testimony contains a detailed table prepared by the 
Special Committee for U.S. Exports, which identifies many of the 
activities of other nations. Most countries allow their companies to 
establish foreign subsidiaries in tax havens to sell exports on the 
world market, free of national income tax. Subpart F of our Internal 
Revenue Code imposes U.S. income tax on such practices by U.S. 
companies.

Second, many countries, particularly those in Europe, have a tax 
system which allows them to make tax adjustments designed to impose 
local tax on imports and rebate local tax on exports. This is an inherent 
mechanism in the value added tax system which is a basic part of the 
revenue system of the major European countries. Again, our tax sys 
tem doesn't have such a feature.

We do have the DISC, and while the benefits are limited to some 
degree, the DISC clearly does aid some businesses, particularly large 
ones. The DISC provision, as was mentioned earlier by Mr. Rees, 
however, is highly complex. As an illustration, a few years ago we put 
together a questionnaire of the possible considerations that a business 
had to look at in dealing with a DISC. That questionnaire was 30 pages 
long, which is a good indication of the complexity that is involved 
in dealing with DISC.

We feel the United States could significantly enhance our export po 
sition by involving small- and medium-sized businesses in it far beyond 
what thev are involved at present. However, DISC by itself is not the 
answer. If it were, such businesses would be aggressively exporting 
at this point.

At this point I will turn the testimony over to Mr. Ball, who will 
go on.

STATEMENT OF GERALD T. BALL, PARTNER, 
ARTHUR ANDERSEN & CO.

Mr. BALL. Mr. Chairman, vour subcommittee has asked us to outline 
the specific provisions contained in the 1979 trading company pro 
posals and how these provisions have changed in the 1980 Senate pro-
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posals, presumably as a basis for determining what specific provisions 
should be in your subcommittee's bill.

There were three proposals introduced in 1979. First introduced 
was Senator Steven's bill, which recommended the establishment 
of the trading company concept. The other two bills were introduced 
at about the same time, S. 864 by Senator Danforth, and S. 1499 by 
Senator Roth.

Very briefly, included in S. 1663 was a combination of four rather 
specific incentives. The first was a series of tax provisions aimed at 
getting large companies with existing distribution networks to set up 
trading companies to sell the products manufactured by small- and 
medium-sized companies. The second included some financing provi 
sions which were aimed at defraying the startup costs in these en 
deavors. The third was a provision providing for the exemption of 
banks from some of the rules that they were subject to, allowing banks 
to own trading companies. And the fourth was some antitrust pro 
visions.

Senator Danforth's bill, S. 864, provided for the establishment 
within the Department of Commerce of an office to promote and en 
courage the formation and utilization of export trade associations.

Senator Roth's bill, S. 1499, sought to encourage the formation of 
export trade associations by requiring the timely certification by the 
Federal Trade Commission of associations exempt under the antitrust 
provisions.

Now, what has happened this year? Early in January Senator 
Stevenson and some colleagues introduced S. 2379 in the Senate Bank 
ing Committee. This bill has been considered by this committee, and a 
few weeks ago was approved as Senate bill 2718.

HISTORY OF TRADIXG COMPANY BlliS

I would like to take a few brief moments to go through the four 
specific provisions that were included in these bills in 1979 and how 
they have changed in the bill that was introduced in January, and 
how those provisions have changed in the bill that was just recently 
approved.

The four provisions are taxes, financing, antitrust, and banks.
First, as to the tax provisions, S. 1663 which was proposed last fall 

would in effect have created a trading company which would be taxed 
just like a foreign corporation. The profits earned by the trading com 
pany would be exempt from U.S. tax until remitted to the sharehold 
ers, at which time it would be taxed. There would be passthrpughs for 
investment credits and foreign tax credits, and some provisions for 
carryovers of net operating losses.

That was changed, and I believe the reason was that treating an ex 
port trading company like a foreign corporation was considered by 
most people to be not allowable under the GATT rules. Therefore, in 
S. 2379, which was introduced in January, the tax provision permitted 
an export trading company to in effect be taxed as a DISC, deferring 
a part of the income. This provision was described a little bit earlier. As 
that bill has been approved, the DISC provision is in S. 2718. 

. Second, as to the financing provisions, there have been some rather 
substantial changes. When Senator Stevenson introduced his bill in the 
fall, S. 1663 contained financing for startup costs in tlie form of loans
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from Eximbank, SBA, or the EDA, up to $25 million per company, 
and per trading company a maximum of $10 million per year. Ap 
parently that was deemed to be too high because S. 2379 which was 
introduced in January scaled it down considerably, allowing loans of 
up to only $2% million per corporation and a maximum limit on the 
Eximbank of $100 million. In addition, however, Eximbank was per 
mitted to guarantee for 1 year up to 80 percent of the export trading 
corporation's private sector financing to the extent the loans from the 
private sector facilitated exports.

In the bill approved by the Senate a few weeks ago, S. 2718, financ 
ing provisions have changed further.

Mr. BrNGHAM. You mean the Senate Banking Committee, don't you, 
and not the full Senate?

Mr. BALL. Yes; pardon me, the bill approved by the committee. 
Loans could be made up to $20 million per year for 5 years, and in 
addition, the guarantees that could be made were guarantees of loans 
from the private sector which were secured by export accounts receiv 
able and inventory of exportable products.

The third area is the antitrust provisions, and I will merely say, 
since I have no expertise in the antitrust area, that S. 1663, which was 
introduced last fall, had some rather sweeping exemptions from anti 
trust rules. In S. 2379 and 2718 these provisions have been changed 
rather significantly. I would rather not comment on them other than 
just to say we think that they are extremely important based on discus 
sions with many of the companies we work with.

The fourth is the exemption on bank ownership. Essentially, S. 1663, 
2379, and 2718 are all pretty much alike in that banks are permitted to 
own up to 100 percent of an export trading company as long as it 
doesn't exceed certain percentages of their capital and surplus.

COMMENTS ON H.R. 7230

Now, your subcommittee has asked for our comments regarding 
H.R. 7230. I think basically our comments go to all the bills that are 
being considered by your subcommittee. We think the basic problem is 
one of timing. In order to build into a new company the sizable export 
activity comparable to that of Japanese and Korean trading com 
panies, it requires considerable time, significant effort and involves 
many risks. To think of creating a company which can compete with 
Mitsubishi and Mitsui is rather a phenomenal thing. Therefore, if 
trading company legislation is going to have any kind of a meaning 
ful impact in very much of a hurry, there are going to have to be 
added to the bill some types of incentives for large companies to use 
their existing distribution networks to set up trading companies.

We have tried to determine what business needs in the form of in 
centives. Earlier this year, in an effort to obtain a better understand 
ing of the attitudes of business toward export trading companies and 
toward that concept, we had a meeting with several potential trading 
companies to determine what they thought of the concept. Included 
in this meeting were two large manufacturing companies with sig 
nificant export activity, a major international bank, and a U.S. ex 
porter which could already be called an export trading company.

The meeting disclosed a number of very interesting things. First, all 
the businesses are very concerned over possible antitrust implications
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of the export trading company concept unless significant legislative 
changes are made. Therefore, we think that whatever comes out of the 
legislation must contain something in the form of antitrust exemp 
tions. We won't comment on what those should be because we have no 
expertise in the area.

In addition, we concluded that many banks would be interested in 
establishing trading companies if they are permitted to do so. A sig 
nificant number of banks have the skills in their existing organizations 
which could be very useful in a trading company effort. These skills 
include experience in financing, expertise in foreign currency matters, 
knowledge of international business, and well-organized communica 
tions system.

Of most importance, we think companies have to be motivated to 
establish trading companies which can compete with some of these 
larger trading companies from other countries that already exist. In 
our discussion, the manufacturing company saw little appeal in the 
export trading company concept for their own products, or for the 
sale of products of other companies. Their present export staffs are 
already fully occupied. For them to handle additional export sales and 
selling products for other companies would mean the companies would 
have to find more knowledgeable people to be involved in the export 
operation, to handle legal matters and other problems associated with 
selling products of other companies overseas.

The question, then, is how to motivate companies. We think that 
there are three different incentives of a tax nature which could be 
used in your legislation and should be considered. One would be the 
use of the DISC provisions. These provisions are already in the legis 
lation which has been approved by the Senate, and as I understand it, 
are in one or more of the bills that are being considered today.

Second, it would seem desirable to allow the export trading com 
pany to own a tax haven foreign subsidiary which carries on an export 
effort. By changing the present subpart F income provisions to exempt 
from U.S. tax the export income of such a foreign subsidiary, U.S. tax 
law would be generally comparable to that of governments of major 
trading competitors of U.S. business.

Third, an area of considerable consequence which needs to be studied 
carefully involves the significant start-up costs which would be antici 
pated in the development of significant export activity. Allowing such 
costs as tax deductions, including carryforwards of unused losses, is 
not currently a sufficient tax benefit to motivate business to get into an 
.expanded export effort. Therefore, we believe an alternative treatment 
for such startup costs needs to be considered, particularly as a way to 
help finance such costs.

Most of the bills contain some sort of provisions allowing Govern 
ment agencies to finance those costs. Another possibility if the 
Government financing were not to be used or were not to be used 100 
percent, would be to allow qualified startup costs, that are incurred or 
that are not financed through Government guarantees or loans, as tax 
credits to the shareholders of the export trading company. In order to 
be certain the Government does not bear 100 percent of the risk in 
volved, such credits could be recapturable after a specific period of 
time, such as 5 years. Under this approach, the ultimate risk for the 
business activity would be on the shareholders, but the Government 
would provide the initial financing needed.
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One final point. In considering the tax and financing incentives, the 
restrictions under the General Agreement on Tariffs and Trade need to 
be kept in mind. Under GATT, there are definite limitations on what 
a government can provide. There seems to be considerable uncertainty 
within the executive branch as to the exact status of DISC under the 
recent multilateral trade agreements. Because of this uncertainty, it is 
difficult for us to determine whether the existing DISC provisions 
could be effectively utilized, either in their present form or on a modi 
fied basis as a part of the export trading company activity. If tax 
incentives are to be utilized, it is important that this uncertainty be 
clarified in order to determine whether the DISC principle of deferral 
can be utilized by export trading companies. Without such a clarifica 
tion, it would seem very difficult for any effective tax incentive pro 
visions to be included in the export trading company concept as it has 
been considered by the Congress.

Thank you very much, Mr. Chairman.
[Mr. Hoefs' and Mr. Ball's prepared statement follows:]

PBEPABED STATEMENT or RICHARD HOEFS, DIBECTOB, IITTEBNATZONAL TAX POLICT, 
AND GERALD T. BALL, PARTNER, ABTHUB ANDERSEN & Co.

I am Richard Hoefs, Director of International Tax Policy of Arthur Andersen 
& Co., an International accounting firm. I am accompanied by Gerald T. Ball, a 
partner In our Washington, B.C. office who has had extensive experience with 
some of our multinational clients.

My firm has more than 100 offices in 38 countries. Our clients Include many 
businesses of all sizes and many nationalities. Many of them carry on business 
activities in world trade.

BACKGROUND

Decline in ability of U.S. companies to compete
OUT firm has been concerned for several years about the steady deterioration 

of the competitive position of U.S. business in world markets and the price our 
society has paid as a result of that deterioration.

Since the mld-1960's, an important trend has developed. Foreign-based com 
panies have been overtaking and replacing U.S. companies in their relative posi 
tion as the major commercial forces in the world. Many factors have contributed 
to this—the rapid economic recovery of Japan and the European countries from 
World War II, the varying effects of changing economic factors—such as govern 
ment fiscal policies, inflation, depression and currency adjustments—and, of 
course, political factors.

The downward trend in competitive ability of U.S. companies In relation to 
foreign competitors can be demonstrated by a review of the annual sales of the 
top 100 largest companies in the world. In 1965, 68 of the top 100 companies of the 
world were U.S. owned. By 19T8, that number had fallen to 48; the only other 
major commercial nation to show a decline during this period was the United 
Kingdom, which suffered a loss of about the same proportion as that of the United 
States.

In contrast, Japanese and French companies showed astonishing growth with 
Japan's share of the world's top 100 companies increasing about 400 percent and 
France Increasing about 300 percent.

One important reason for this shift in economic power among nations is that 
many governments provide incentives to give competitive advantages to their 
businesses. We believe it is time for the U.S. Government to change the nature 
of its involvement and actively assist the world trading activities of U.S. busi 
ness with an objective of increasing U.S. international business and the export of 
U.S. products.
Importance of trading companies to other countries

Mr. Chairman, the Export Promotion and Export Trading Company Act of 1980 
could be very helpful. Of even more importance, it might start a positive trend.

Ton are familiar with Japan's rise from the ashes of World War II to become
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a major world economic power. Trading companies played a key role in that 
achievement.

In Japan, about 10 trading companies account for a substantial part of the 
exporting and importing of products. More than 50 percent today of all Japanese 
exports are channeled through trading companies. Total business activities in 
exporting, Importing and third country remarketing exceeds $200 billion per year. 
These sales were equivalent to about 12 percent of gross sales of all Japanese 
industry and roughly 30 percent of gross national product.

Japanese trading companies are unique in the world. They buy, sell, barter, 
put together deals, form joint ventures, finance, warehouse and transport. In 
short, they provide virtually every commercial service needed to get goods pro 
duced by one party and sold to another party somewhere in the world. They are 
true experts in the field of exporting and wield substantial economic power in 
foreign markets on behalf of Japanese producers.

Korea has also developed the concept of trading companies to stimulate their 
exports. In 1975, the Korean Government introduced the general trading com 
pany system with the following policies: to induce the individual small ex 
porters to form large units, to assist the general trading companies to specialize 
in international marketing, to support them with the necessary financial and 
administrative benefits and to relax the rigid regulations on their overseas 
operations.

We are submitting in our written statement a letter we received from Ann, 
Kwon & Co., Public Accountants in Seoul, Korea, an affiliate of our firm dis 
cussing the various aspects of the Korean trading companies. The total export of 
the Korean general trading companies amounted to US$832 million in 1975, 
which was 16.4 percent of the total Korean exports. It, thereafter increased by 
102 percent, 93.5 percent and 22.4 percent for 1976, 1977, and 1978 respectively. 
Exports in 1978 reached US$3,985 million, 31.3 percent the total Korean 
exports,

As is evident from the experience in Japan and Korea, the trading company 
vehicle can stimulate substantial export activity.
Problems of smaller V.8. businesses

We believe there are many small and medium-sized U.S. companies which 
have not entered the export market to any significant degree. There are several 
reasons for this.

A small business cannot possibly know market conditions around the world. 
Each country has its unique marketing problems, and most countries are quite 
different from the United States. The small businessman faces uncertainty in 
risks caused by the wide currency fluctuations, and costs in connection with col 
lection problems. In addition, the small businessman simply cannot afford the 
time and paperwork needed to comply with the bewildering array of complex 
export procedures.

American entrepreneurs can surmount all of these problems, but the typical 
small business cannot do it alone—There is too much risk and too high an in 
vestment Even when profit margins are good, the limited export volume that 
a small company can expect does not justify the effort. A well organized trad 
ing company with contacts throughout the world could help small and medium- 
sized businesses by knowing how to handle these risks, thereby preventing the 
mistakes that discourage the individual company from export markets.
Government incentives

Every major commercial nation including Japan has developed governmental 
aids to exports. I will only briefly describe two such aids in this testimony.

Most nations allow their companies to establish foreign subsidiaries in tax 
havens to sell exports in world markets free of national income tax. Subpart F 
of our Internal Revenue Code imposes U.S. income tax on such practices.

Second,-many countries, particularly those in Europe, make tax adjustments 
designed to impose local tax on imports and rebate local tax on exports. Our 
tax system contains no such features.

U.S. business does have the DISC provisions to assist it in exporting. While 
benefits are limited, they clearly aid some businesses, particularly larger ones 
in export endeavors. The DISC provision is highly complex, difficult to meet, 
and often of limited help in developing a new export business. As a result, they 
have minimal value to small and medium-sized business in our society.

We would significantly enhance our export position by involving much more 
actively the thousands of successfully small and medium-sized manufacturers.
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PBOPOSED TRADING COMPANY LEGISLATION

The Senate has considered and is presently considering various bills in con 
nection with the trading company concept. Our firm provided testimony to 
the Senate Subcommittee on International Finance last September on Senate 
Bill 1663, a Bill introduced in 1979 by Senator Stevenson. We have submitted 
ia our written statement a copy of that testimony. S. 1663 recommended the 
establishment of the trading company concept. Two other bills were introduced 
simultaneously, S. 864 by Senator Danforth, and S. 1499 by Senator Roth.

Included in S. 1663 were a combination of financing incentives, tax incentives, 
allowances for bank ownership and provisions providing for exemption of ex 
port trading companies from antitrust provisions. Specifically, the Bill pro 
vided that a trading company could be organized by banks and other existing 
companies, large or small, limited only by maximum ownership limitations. 
Financing for the export trading companies could be provided by the Export- 
Import Bank, Small Business Administration or the Economic Development 
Administration. Loans from these Institutions could not exceed a maximum 
dollar amount per year or during a 5-year period.

The export trading company, as proposed under S. 1663 would have pro 
vided some exemptions from anti-trust laws. This bill also provided various 
tax incentives. These incentives included the exemption from corporate taxa- 
'ion for export trading companies, the pass through of investment tax credits 
to the shareholders of the export trading companies, and the allowance of for 
eign tax credits of the business to be creditable by shareholders.

Additional tax incentives included the exemption of the export trading com 
pany from intercompany pricing rules, and the allowance of net operating loss 
carryforward for 10 years.

Senator Danforth's Bill (S. 864) provided for the establishment within the 
Department of Commerce of an office to promote and encourage the formation 
and utilization of export trade associations. This bill planned to promote the 
formation of export trade associations through the Webb-Pomerene Act, by 
making the provisions of that Act explicitly applicable to the exportation of 
services, and by transferring the responsibility for administering the Act from 
the Chairman of the Federal Trade Commission to the Secretary of Commerce. 

. Senator Roth's Bill (S. 1499) sought to encourage the formation of export 
trade associations by requiring the timely certification by the Federal Trade 
Commission of associations exempt under the anti-trust provisions.

The combination of the anti-trust provisions in all these bills (S. 1663, S. 864 
and S. 1499) would allow export trading companies to be substantially exempt 
from unnecessary anti-trust restrictions.

Some additional bills have recently been introduced in the Senate Committee 
on Banking. Senate Bill 2718 was approved by that Committee on May 15. 1980. 
This Bill provides for the encouragement of exports by facilitating the for 
mation and operation of export trading companies, export trade associations and 
the expansion of export trade services generally. Specifically S. 2718 provides 
for financing incentives similar to those proposed under S. 1663, Senator 
Stevenson's Bill. Banks are to be eligible to participate in the formation of 
export trading companies and could wholly own export companies limited only 
by their capital surplus. The export trading company is also exempt from the 
antitrust provision. The tax incentive of this Bill provides for the extension ot 
the DISC provisions to the export trading company and the application of the 
Sabchapter S provisions.

The various Senate Bills seem to be seeking the right combination of incen 
tives (or removal of disincentives) to stimulate the exporting of U.S. products.

COMMENTS REGARDING H.B. 7230

The Export Promotion and Export Trading Company Act represents legisla 
tion of a general nature. It does not consider many of the features contained 
in the Senate bills. It has no tax or financing features. Its antitrust provisions 
are limited in relation to those of the Senate bills. The Senate legislation origi 
nally had as an objective trying to motivate large businesses to utilize their 
existing export expertise to serve the export needs of small business.

To build a sizeable export activity comparable to that of the Japanese and 
Korean trading companies requires eonsidprable time, significant effort and 
involves many risks. If an important objective of the legislation is to bring the
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U.S. balance of payments deficit into balance within a few years, small busi 
nesses will-not be able to accomplish this by themselves. As a general matter, 
neither small nor large businesses are likely to significantly change business 
activities in the present economic situation, without some meaningful incentives.

Earlier this year, in an effort to obtain a better understanding of the attitude 
of business toward the export trading company concept, we held a meeting with 
several potential trading companies to determine what they thought of the con 
cept. Included in the meeting were two large U.S. manufacturing companies 
with significant export activity, a major international bank and a U.S. exporter 
which could already be called an export trading company. The meeting disclosed 
a number of very interesting things. First, all the businesses are very concerned 
over possible antitrust implications of the export trading company unless sig 
nificant legislative changes are made. Our Firm is not knowledgeable on anti 
trust matters and therefore cannot comment regarding what is needed in that 
nrea. However, based on prior utilization of Webb-Pomerene Associations, it is 
doubtful if expansion of that concept will be significant to provide the antitrust 
protection which business seems to feel is needed.

As a result of our discussion, we believe many banks would be very interested 
in establishing trading companies if they were permitted to do so. Many banks 
have many skills in their existing organizations which could be very useful in 
a trading company effort. Such skills include experience in financing, expertise 
on foreign currency matters, knowledge of international business, knowledge of 
business, a well organized communication system, and a solid reputation with 
manufacturing businesses who might be natural suppliers for a trading company.

In our discussion the manufacturing companies saw little appeal in the export 
trading company concept. Their present export staffs are already fully occupied. 
For them to handle additional export sales and products of a different nature 
would mean the companies would have to find more knowledgeable people to 
involve in the export operation. Learning new product lines would be trouble 
some to existing personnel, although such problems might be minimized by 
having the protection lines compatible to those of the manufacturing company 
itself. Presumably the closer the new product lines relate to those of the manu 
facturer, the more difficulty there would be with the antitrust area. Further, 
an involvement with products of other manufacturers would require the com 
panies to concern themselves with legal and personal relationships with such 
manufacturers which would result in additional business problems and com 
plications.

In order to attract meaningful involvement of both small and large business, 
incentives of some sort would seem to be required. Tax incentives would seem 
to have greater use to larger companies which have less difficulty meeting 
financing needs. Both financing and tax incentives would be important in ob 
taining the active participation of small businesses.

In the tax area, several types of incentives might be considered. For example, 
the business activities of an export trading company under the bill include 
many activities which qualify under existing DISC provisions. There would be, 
however, a need to expand the allowable activities of DISC if all export trading 
companies are to be qualified as DISCs. Further, existing DISC benefits could 
be expanded in several different ways including allowing 100 percent of.qualified 
DISC income to be deferred. Another possibility would be to eliminate the 
present DISC provision which requires export gross receipts to exceed a base 
period level before DISC benefits are available. In particular, this change might 
l>e considered for smaller businesses if there seems to be a greater need to 
motivate small business people to get into the export area.

It would be desirable to allow the export trading company to own a tax haven 
foreign subsidiary which carries on an export effort. By changing the present 
Subpart F income provisions to exempt from U.S. tar the export income of 
such a foreign subsidiary. U.S. tax law would be generally comparable to that 
of governments of major trading competitors of U.S. business.

An area of considerable consequence which needs to be studied carefully 
involves the significant start-up costs which can be anticipated in the develop 
ment of significant export activity. Allowing such costs as tax deductions 
(including carryforwards of unused losses) is not currently a sufficient tax 
benefit to motivate business to get into an expanded export effort. Therefore, 
an alternative treatment for such startup costs needs to lie considered, particu 
larly as a way to help finance such costs. S. 1663 contained provisions allowing 
government agencies to finance such costs. Another possibility could be to allow
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qualified startup costs as a tax credit to the shareholders of the export trading 
company. In order to be certain the government did not bear 100 percent of the 
risk involved, such credits could be recapturable after a specific period of time 
such as five years. Under this approach the ultimate risk for the business 
activity would be on the shareholder, but the government would provide the 
initial financing needed.

In considering tax and financing incentives, the restrictions under the General 
Agreement on Tariffs and Trade need to be kept in mind. Under GATT there are 
definite limitations on what a government can provide. There seems to be con 
siderable uncertainty within the executive branch as to the exact status of DISC 
under the recent multilateral trade agreements. Because of this uncertainty, it 
is difficult for us to determine whether the existing DISC provisions could be 
effectively utilized either in their present form or on a modified basis as part of 
the export trading company activity. Such doubts should be resolved. If tax 
incentives are to be utilized, It is important that this uncertainty be clarified in 
order to determine whether the DISC principle of deferral can be utilized by 
export trading companies. Without such a clarification, it would seem very dif 
ficult for any effective tax incentive provisions to be included in the export trad 
ing company concept as it is considered by the Congress.

Mr. BINGHAM. Thank you, gentlemen, for very detailed statements. 
I might suggest that the other witnesses try to avoid duplicating the 
comments that have already been made. We still have a number of 
witnesses to hear, and time is going by.

Our next witness is David A. Hartquist, of Collier, Shannon, Rill 
& Scott.

STATEMENT OF DAVID A. HABTdTJIST, PABTNER, COLLIEB, 
SHANNON, BELL & SCOTT

Mr. HAKTQUIST. Thank you, Mr. Chairman, Congressman Lagomar- 
sino. I appreciate the opportunity to testify before you today. I am 
David A. Hartquist, a partner in the Washington law firm of Collier, 
Shannon, Rill & Scott. I have been involved in international trade is 
sues for some years, having served as Assistant to the President of the 
Overseas Private Investment Corporation, General Counsel to the 
Council on International Economic Policy tinder President Ford, and 
more recently in my law practice. I might add that I started my legal 
career as a lawyer for Bank of America out in California and still have 
some interest in the banking aspect of this legislation, and also that in 
my current practice, we deal typically with clients in domestic in 
dustries heavily impacted by imports, such as steel and color television, 
shoes, bicycles, and so forth. So we know firsthand, I think, the impact 
of the success of particularly the Japanese trading companies on our 
market.

I also served as a legal consultant to Hay Associates with respect to 
a study prepared for the Department of Commerce in March 1977 en 
titled "A Study to Determine the Feasibility of the Export Trading 
Company Concept as a Viable Vehicle for Expansion of United States 
Exports." Within the last several weeks, we have joined with Economic 
Consulting Services, Inc., in submitting a proposal in response to a 
Commerce Department request for bids on a study of the feasibility of 
using this concept in the U.S. textile and apparel industries,

Mr. Chairman, I would like to read a statement to you which I think 
you will find interesting. This comes from a report by the Federal 
Trade Commission, and in that report the Federal Trade Commission 
made two basic findings: One, that other nations have marked advan-
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tages in foreign trade from superior facilities and more effective 
organizations; two, that doubt and fear as to legal restrictions prevent 
Americans from developing equally effective organizations for over 
seas business, and that foreign trade of American manufacturers and 
producers, particularly the smaller concerns, suffers in consequence.

Mr. Chairman, those two statements came from a report by the FTC 
to Congress dated June 13,1916.

Mr. BINGHAM. 1916 ?
Mr. HARTQUIST. 1916; 2 years before the enactment of the Webb- 

Pomerene Act. I read it to you because I think you will agree that the 
exact concerns expressed in 1916 still apply to trie situation today, and 
that is why I am here giving testimony.

Mr. LAGOMARSINO. If I might interrupt you at this point, I think 
they would have to add at this point that the doubt and fear would 
extend to the FTC itself.

Mr. HARTQUIST. Well put. I would agree.

NEED FOR U.S. EXPORT TRADING COMPANIES

Let me state first that I am firmly convinced that the United States 
needs to develop a viable export trading company system to compete 
in the international marketplace. As I said, I know from personal 
experience how difficult it is to compete, particularly with the giant 
Japanese trading companies and those of other countries.

Beyond that, exports are vitally important to U.S. trade and 
economic policy. In addition to the substantial benefits to the U.S. 
trade balance, increased exports are associated with increased incomes 
and employment. For domestic producers, exports can open up new 
markets for their products, often during a period when domestic 
demand is waning. The world market is much larger than the U.S. 
market alone, and therefore offers greater growth potential. Increased 
production can lead to increased earnings for producers and increased 
employment opportunities for domestic workers. However, despite the 
importance of exports, U.S. trade performance has been disappointing 
in recent years. Table 1 shows what has happened to the U.S. merchan 
dise trade balance between 1972 and 1979. Last year's deficit was over 
$29 billion. In addition, the U.S. share of total world manufactured 
exports declined from 21.3 percent in 1970 to 17.4 percent in 1979.

[The table referred to follows:]
U.S. merchandise trade balance, 1972-79

Millions Million*
1972 ______________ -$6,416 1976 ___________.___ -$9,306
1973 ______________ 911 1977 ______________ -30,873
1974 ______________ —5,343 1978 ____________— —33,759
1975 ______________ 9,047 1979 __________-___ —29,450 

Source: U.S. Department of Commerce, Bureau of Economic Analysis.
In recognition of this problem, the United States has adopted a more 

positive export policy geared toward export stimulation. With a 
deteriorating trade balance, a pending recession, and unemployment 
at home, the U.S. Government has at last recognized the significance 
of encouraging export growth. The establishment of the President's 
Export Council enhanced efforts in export promotion by executive 
branch agencies and the recent trade reorganization offers some 
promise of Government support for potential exporters. Any avenue

66-212 0 - 80
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that can contribute to improved U.S. export performance—especially 
by U.S. businesses and industries that have not done well in recent 
years—must be explored.

There is no question that great untapped potential for exporting 
exists today in many sectors in the U.S. economy. Last year Senator 
Weicker introduced a bill, S. 2104, to increase export opportunities 
for small businesses, and he said that:

Today only 250 firms account for 85 percent of all U.S. exports; yet the Depart 
ment of Commerce estimates that 20,000 firms have the potential to export 
successfully. Of these companies with export potential, 18,000 are small- and 
medium-sized firms.

tTSE OF EXPORT TRADING COMPANIES TO STIMULATE EXPORTS

In order to establish a broad-based and long-term commitment to 
export markets, it is necessary to create viable institutions through 
which the opening, penetrating, and servicing of export markets can 
efficiently take place over a long period of time. One of the most 
intuitively appealing of such institutions, as we have heard, is the 
export trading company, a vehicle which has been used with great 
success by other major developed and developing countries.

An export trading company, ETC, may be defined as a firm or 
association that provides specialized export services for a group of 
manufacturers. Such services may include contacting customers, 
providing market research, consolidating freight, designing products, 
making necessary credit and financial arrangements, and providing 
any other form of export assistance needed by its clients. An ETC 
may provide more company-specific and hence more useful services 
than those provided by the Government.

The concept of an ETC seems sound, and there have been some 
successes. Amatex, for example, is a Webb-Pomerene association that 
has been successful in bringing together producers of complementary 
products, and sells entire textile mills in foreign markets, something 
that its individual members would have great difficulty in doing. I 
might add that my firm represents Amatex, and we feel that Amatex 
has had great success in competing against Japanese, Swiss, and 
British trading companies in the textile mill area, and of course, these 
companies, given the state of the textile industry in the United States 
today, would have difficulty selling on the domestic market. So they 
look overseas.

Some forms of ETC's with Government support continue to be used 
by exporters in other countries to enhance their competitive position. 
The Canadian Government, for instance, supports costs incurred in 
the formation and initial operation of consortia formed by small- and 
medium-sized firms to help them compete in export markets. In addi 
tion, the Canadian Government facilitates joint bidding on major 
international projects.

WHT THE WEBB-POMERENE ACT DOESN'T WORK

Now, I would like to comment briefly on why the Webb-Pomerene 
Act doesn't work. The act was passed in 1918. Since that time, about 
260 Webb-Pomerene associations have been created. Yet only 33 exist 
today, and these account for only about a 2-percent share of total U.S. 
exports. What's wrong with the Webb-Pomerene Act?
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First, uncertainty. Over a period of years, the Department of Justice 
has issued a series of statements concerning potential antitrust 
liabilities which have had the effect of scaring off potential Webb- 
Pomerene associations. This combined also with judicial decisions and 
actions by the FTC, and I think it is clear that one of the problems is 
the lawyers. If the lawyers won't give their OK to the formation of 
Webb-Pomerene associations and give some certainty to their clients 
that they will be protected from antitrust prosecution, very few firms 
will be willing to go ahead. Amatex is certainly an exception.

Second, we found in the study we did with Hay Associates that the 
Webb-Pomerene Act does not provide the necessary legal basis for 
requiring companies to remain associated with an export trading 
company for an extended period of time, or second, for requiring that 
firms sell their products solely to the trading company. The Hay study 
concluded that for business reasons, it was highly desirable to require 
suppliers to operate through a trading company for a prescribed 
period of time once a relationship had been established, and that it was 
also highly desirable to require suppliers not to export independently 
in competition with the trading companies.

Third, most Webb-Pomerene associations, with the notable excep 
tion of Amatex, are organized horizontally. That is, they are associa 
tions of companies producing essentially the same product, frequently 
a commodity. Yet for American export trading companies to compete 
with Japanese giants, if that is what we have in mind, they must be 
organized vertically. They must be able to pull together such functions 
as production, distribution, financing, and servicing.

Fourth, it is essential to provide a preclearance procedure to 
scrutinize proposed export trading companies' activities in order to 
assure compliance with the domestic antitrust laws. A preclearance 
procedure would help substantially to reduce the kind of uncertainty 
I referred to a few moments ago.

Last, it is essential that there be Government support for the export 
trading concept. By this I mean active Government support, not 
simply the passage of legislation by the Congress, which is a needed 
first step. It is interesting that the Hay Associates report concluded 
that in no case did a trading company develop in a country where ex 
port trade was not considered vital. Even more important, trading 
companies did not emerge as a result of the interest of business, in 
many cases, but rather because of outside stimulation such as from 
their home governments.

COMMENTS ON PENDING BILLS

Mr. Chairman, I certainly wish to commend you and other members 
of this subcommittee who have taken a deep interest in developing 
this type of legislation. It is needed. Let me make a few comments on 
H.R. 7230 and H.R. 5061.

First, I prefer the approach of H.R. 5061 which repeals the Webb- 
Pomerene Act and provides for a procedure whereby the Secretary of 
Commerce reviews applications for the formation of export trading 
companies and certifies the eligibility of such groups. I would add 
another provision which has been included in the Senate legislation 
recently reported. That is, I recommend that the Attorney General 
have the opportunity to review and comment on applications for certi-
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fication before they are acted on by the Secretary of Commerce. It 
seems to me that the Justice Department should have a chance to re 
view possible domestic antitrust effects of such export trading com 
panies or associations before the Commerce Department acts.

Second, I oppose provisions such as section 5 of H.R. 7230 which 
permit State or local governments to own export trading companies. 
I would not oppose the support or participation of governments in ex 
port trading companies, but it seems to me that we should draw the 
line at majority ownership. When Government becomes an owner, 
political considerations are added to the business decisionmaking proc 
ess which I believe are undesirable.

Third, I recommend that provisions be added providing for the 
participation of private banks, and Export-Import Bank loans and 
guarantees, and incidentally, I think this ought to include the partici 
pation of AID in these projects as well. Ex-.tm has been willing to help 
finance export trading company or Webb-Pomerene activities, but 
AID has taken a different interpretation of the law and has been un 
willing to do so. My understanding is that such provisions on banking 
may be added later by this committee, perhaps along the lines of the 
provisions contained in the Senate legislation. I firmly believe that 
equity participation by financial institutions is a highly desirable 
aspect of the organization of ECT's. In fact, that is one of the elements 
which makes the Japanese trading companies so successful.

I appreciate the opportunity to testify before you today, and I will 
be happy to answer any questions.

Thank you.
Mr. BINGHAM. Thank you, Mr. Hartquist.

BANK CONTROL

I would like to ask all of you how you feel about the possibility that 
banks could, under some of these bills, obtain a controlling interest in 
an export trading company.

Mr. HARTQUIST. Mr. Chairman, I will be glad to lead off on that. I 
guess I have some prejudice as an ex-bank attorney. I think, having 
reviewed the provisions of the Senate bill, that there are sufficient safe 
guards in those provisions to assure that banks won't violate the tradi 
tional distinction between commerce and banking activities. I would 
not allow unfettered participation by banks as equity participants, 
majority participants, but it does seem to me that majority participa 
tion can be handled by the bank regulatory agencies, given the kind of 
guidelines that are in the Senate bill.

Mr. BINGHAM. Ambassador Samuels, do you want to comment?
Ambassador SAMUELS. Very briefly, I don't have the same prejudice 

Mr. Hartquist has, never having been a lawyer or involved with a bank, 
but I agree with him completely.

Mr. BINGHAM. Mr. Hoefs?
Mr. HOEFS. I would agree with Mr. Hartquist also. I believe that 

the regulatory agencies would do more than an adequate job of taking 
care of any conflict of interest questions, but I would also point this 
out. Looking at that question, it seems to me the objective of the legisla 
tion needs to be identified. How important is it to get a big leg up on
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the trade deficit and increase U.S. exports in a major way? If it is 
extremely important, then you really are missing a good part of the 
possibility by not including banks in this activity because they have a 
great deal of expertise to bring to bear.

ANTITRUST

Mr. BiNGHAM. I think it was you, Mr. Hartquist, who suggested that 
the provision with respect to antitrust should be the repeal of the 
Webb-Pomerene Act.

What provisions would then apply ? The Webb-Pomerene Act was 
an exception to the antitrust laws. If you repeal the Webb-Pomerene 
Act, you leave the antitrust laws in effect totally, don't you?

Mr. HARTQUIST. I should make that clear, Mr. Chairman. I didn't 
intend that it would be repealed entirely but rather simply as a matter 
of kind of breaking with the past, amending the act and repealing the 
old language. I am really talking about amending the act and starting 
anew.

Mr. BINGHAM. Thank you.
Mr. Lagomarsino?
Mr. LAGOMARSINO. I guess what you are talking about is repealing 

the act but replacing it with something that would do the things you 
are talking about.

Mr. HARTQUIST. Exactly.
Mr. LAGOMARSINO. We could still call it Webb-Pomerene if that 

makes everybody happy, though it would be considerably different 
than it has been.

Mr. HARTQtnsT. Yes, indeed.
Mr. LAGOMARSINO. I would like you to comment on whether you see 

any kind of conflict between your recommendation of close coopera 
tion between the Government and private enterprise in this field, and 
your position that governments should not own export trading com 
panies.

Mr. HARTQUIST. No, Congressman, I don't see any conflict at all. 
There are manjr areas in which Government provides various types of 
support to business but does not participate as an equity owner or 
certainly as a majority owner in the project. So I think there is really 
no conflict there whatsoever.

Mr. LAGOMARSINO. Mr. Chairman, I don't believe I have any more 
questions at this point. I would like to say that I certainly appreciate 
having the testimony of these witnesses, and I think they make some 
excellent suggestions to improve the legislation. I would ask the staff 
to consider them.

Mr. BINGHAM. Thank you.
These statements have been very helpful indeed, and we certainly 

will give them careful consideration.

RELATIONS WITH THIRD WORLD

As a former ambassador, Mr. Samuels, you might want to comment 
on this from the point of view of our relations with the Third World. 
Do you think this is likely to cause us problems in the Third World ? 
Will they feel that this is a new form of economic imperialism?
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Ambassador SAMUELS. Heavens, no. All we are suggesting is that 
we match the kinds of activities that many other countries are doing, 
and in fact, in many of the areas of the Third World, there are basic 
questions as to why the United States is doing so relatively poorly 
right now. I think this would show them that we are interested in re 
turning to the preeminence that we once had.

Mr. BINGHAM. Thank you.
Thank you, gentlemen.
Mr. LAGOMAKSINO. Could I follow up on that?
You know, that is an interesting thing, and I have felt for a long 

time that one of the best foreign relations tools we had, if used prop 
erly, is foreign trade and the presence of our people in other countries 
on a continuous basis, sometimes for long periods of time, sometimes 
a short time, sometimes ambassadors and diplomatic personnel. The 
policy usually doesn't change as much with a commercial enterprise 
as it does with a government enterprise, and you know, it just seems 
to me that we have been missing the boat here, and I would suspect 
also that with regard to the chairman's question and your answer that 
a let of the TJiird World really wonders what is going on. Not only 
are we losing the business, but we probably, I would suspect, at least 
in some cases, are losing respect, and it is hurting our whole stature.

Ambassador SAMUELS. I think you are absolutely right, and as you 
know from testimony I have given to other subcommittees that you 
have been on, I think that one of the sad things is that our govern 
ment mechanism has not devised the appropriate number and type 
of support systems to encourage the complete and positive involve 
ment of the private sector in the process of development in the devel 
oping countries and to support our own interests, not just economic 
ones but political ones as well.

Mr. LAGOMARSINO. Thank you.
Mr. BINOHAM. Thank you very much, gentlemen. We appreciate 

your appearance today.
Our final two witnesses are Donald McCouch, senior vice president 

of the Manufacturers Hanover Trust Bank, representing the Bank 
ers' Association for Foreign Trade; Mr. Ralph Chew, president, Chew 
International Corp., and president, National Association of Export 
Companies.

Mr. CHEW. Mr. Chairman, I have asked Mr. Ducat, a member of our 
association, to join us.

Mr. BIXGHAM. We have held you for a long time. If either of you 
has a time problem, we can try to accommodate you.

Mr. McCoircH. Mr. Chairman, I am accompanied by Gary Welsh 
and Thomas Farmer of the firm Prather, Seeger, Doolittle & Farmer.

Mr. BINGHAM. Very well.
Will you proceed?

STATEMENT OF DONALD McCOTTCH, VICE PRESIDENT, BANKERS 
ASSOCIATION FOR FOREIGN TRADE

Mr. McCotrcH. I am vice president of the Bankers' Association for 
Foreign Trade, known as BAFT, and appear in that capacity today. 
I am also senior vice president and deputy general manager of Manu 
facturers Hanover Trust Co. I am joined by the gentlemen whom I 
mentioned.
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Today, BAFT's voting membership of 147 U.S. banks includes 
virtually all of those having significant international operations. The 
association also includes as nonvoting members 95 foreign banks main 
taining offices in the United States.

BAFT is pleased to have this opportunity to testify in support of 
the several bills pending before this subcommittee to facilitate the 
establishment of export trading companies and trade associations be 
cause the support and promotion of U.S. exports has been one of 
BAFT's fundamental priorities since its inception.

In my statement this afternoon, I would like to focus not only on 
the need for export trading companies, which has been covered very 
amply in the previous testimony, but particularly on the contributions 
which U.S. banking organizations can make toward their success. In 
this regard, we support section 5 of H.E. 7310, which section parallels 
a provision of S. 2379 that we earlier supported in testimony before 
the Senate Banking Committee. "We are also encouraged to see that in 
his remarks upon introduction of H.R. 7230, Representative Bonker 
stated that he expected to offer amendments to his bill in subcommittee 
dealing with involvement of financial institutions.

NEED FOR TT.S. EXPORT TRADING COMPANIES

The key question is how to involve more U.S. firms in exporting, 
especially those smaller companies whose products may be competitive 
but which companies lack export know-how.

Export trading companies respond to this need. They will concen 
trate export trade experience and the financial sophistication required 
to arrange sales in export markets.

The BAFT believes its membership can contribute to insuring the 
success of the export trading company concept. The effect of the pro 
posed legislation would be to facilitate the formation of export trad 
ing companies and to allow U.S. commercial banks to make a meaning 
ful contribution to their development.

At present, a foreign bank doing business in the United States may 
invest in a foreign trading company that exports to the United States, 
but a U.S. banking organization may not invest in a U.S. export trad 
ing company that buys U.S. goods for the purpose of exporting them 
abroad. In other words, the accepted line separating banking and 
commerce frustrates development of United States but not foreign 
trading companies. BAFT believes it is time to move that line to a 
point where it will do the most good for U.S. exports and the U.S. 
economy without compromising separation of banking from commerce 
within domestic markets.

Because the trading company concept is new to the United States, 
it is difficult to generalize as to the types of organizations that may 
evolve or on the ways banking organizations may choose to participate 
in them. In general, we believe the strength of H.R. 7230 and H.R. 
7310 is that instead of mandating a particular form of trading com 
pany or imposing an industry model, these bills leave it up to the U.S. 
private sector to develop what is likely to be a highly diverse group of 
trading organizations.

I should emphasize the importance of banking organizations being 
permitted to participate not only in export trading companies dealing 
in merchandise, but in firms providing exclusively export trade serv-
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ices, such as freight forwarders. Many banking organizations includ 
ing many smaller and regional banks would like the oportunity to ex 
pand their range of trade services without necessarily having to invest 
in a trading company that buys and sells goods. Such service export 
companies could offer packages of services appealing to a large variety 
of possible exporters.

CONTRIBUTIONS TO BE MADE BT BANKING ORGANIZATIONS

Now, let me highlight just a few of the important contributions 
which banking organizations can make to the success of export trad 
ing companies and thus the improvement of U.S. export performance.

First, the U.S. banking system reaches virtually every U.S. business, 
not only the large multinationals but small- and medium-sized U.S. 
businesses. U.S. banking organizations can thus provide an important 
introductory link between trading companies and U.S. companies 
whose goods and services could be sold in foreign markets.

U.S. banks already play an important role in introducing Eximbank, 
FCIA, and other export finance programs to businessmen throughout 
the country. Simply put, there is no better way to reach U.S. businesses 
than through the banking system.

Second, given the broad range of export financing options through 
out the world today, the finance component of an export sale is some 
times its most crucial element. To be competitive, export trading 
companies must be knowledgeable in international export financing 
schemes and particularly those of the United States. Bank participa 
tion in a trading company will promote the trading company's sophis 
tication in putting forward realistic financing options.

Third, bank participants can help trading companies penetrate 
markets abroad and can provide U.S. export trading companies with 
the knowledge and experience crucial to meeting foreign competition. 
Many U.S. banks have substantial international networks, extending 
into most major U.S. export markets and forming a tremendous reser 
voir of talent and experience for a trading company. Foreign branches 
and affiliates of U.S. banks have detailed knowledge of local economic 
conditions, government policies, foreign exchange regulations, busi 
ness practices, which would take a de novo trading company years to 
develop on its own, and which knowledge is crucial for competing 
abroad and concluding a sale. Equally important, even the smaller 
American banking organizations have correspondent relationships not 
only with other United States but with foreign banks whose knowl 
edge can be brought to bear on behalf of a U.S. export trading com 
pany. Therefore, the reach of a U.S. banking organization may extend 
substantially beyond its own network of operating units and repre 
sentative offices.

Fourth, permitting banking organizations to link with trading com 
panies will enable U.S. trading companies to enjoy a benefit allowed 
trading companies in many other countries in respect to bank involve 
ment. Thus, in this regard, we put U.S. export trading companies on an 
equal footing with the foreign competition.

Let me illustrate. The complexity of a turnkey export sale is con 
siderable, typically involving integration of numerous merchandise 
and finance components. Often such a requirement arises in a develop-
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ing country where local knowledge is also critical. Here American ex 
porters find foreign competition at its keenest. It would be wrong to 
underestimate the competitive role often played by foreign trading 
companies and their related banks in these efforts. We believe U.S. 
exporters should have access to similar support.

While banking organizations can make a positive contribution to 
U.S. exports through participation in trading companies, BAFT and 
its members believe that there are legitimate questions concerning the 
scope of bank participation which have to be carefully considered. In 
general, we believe these questions can be handled through the regula 
tory process. Nevertheless, we believe it is appropriate to establish 
certain safeguards in the governing statute. The limits included in 
section 5 of H.E. 7310 appear workable and prudent in our judgment.

ANTITRUST CONSIDERATIONS

In relation to antitrust considerations, I would like to say that 
BAFT supports H.E. 5061, and we would urge the subcommittee to 
extend its benefits to export trading companies. It is important that 
service industries be extended the benefits of the Webb-Pomerene Act, 
and that the act itself be reshaped to give such associations more anti 
trust certainty in their joint operations overseas. We think it of equal 
importance that trading companies be given the opportunity to obtain 
a Webb-Pomerene exemption for their export trade activities as pro 
vided in section 6 of H.R. 7230, and section 9 of H.E. 7310.

TAX CONSIDERATIONS

As to tax considerations, since DISC may be our only export tax 
incentive under MTN, we support provisions such as are included in 
section 1 of H.R. 7310 that would afford export trading companies 
DISC eligibility. In particular, we support section 1 (A) of H.R. 7310 
which would make it clear that bank ineligibility for DISC would in 
no way affect DISC eligibility for export trading companies with a 
bank shareholder.

EXDKBANK INVOLVEMENT

Section 7 of H.R. 7310 refers to Eximbank involvement in the ex 
port finance company concept. We support the principle of giving 
export trading companies access to Eximbank and feel there is merit 
to considering new Exim programs designed to assist particularly the 
small exporters or export service firm.

In conclusion, I would like to express our support for passage in 
this Congress of legislation providing for the establishment of export 
trading companies with opportunities for meaningful participation 
by U.S. banking organizations. My colleagues and I would, of course, 
be pleased to answer any questions you might have. I would also like 
to take this opportunity to express our willingness to work with your 
staff on any aspects of this legislation where our input may bo of as 
sistance, and I would like also to ask that our written statement be 
inserted in the record, if I may.

[Mr. McCouch's prepared statement follows:]
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PREPARED STATEMENT op DONAID McCoucH, VICE PRESIDENT, BANKERS' ASSOCIA 
TION FOB FOREIGN TRADE

My name is Donald G. McCouch and I am Vice 

President of the Bankers' Association for Foreign Trade. 

I am also Senior Vice President and Deputy General Manager 

of Manufacturers Hanover Trust Company of New York. I 

am joined by the Association's counsel, Thomas I,. Farmer 

and Gary M. Welsh of the Washington law firm of Prather 

Seeger Doolittle & Farmer.

The Bankers' Association for Foreign Trade ("BAFT") 

was founded in 1921 by a group of banks whose purpose was 

to expand their knowledge of international trade and to 

develop sound banking services and procedures in support 

of trade. Today, BAFT's voting membership of 147 U.S. 

banks includes virtually all of those having significant 

international operations. The Association also includes 

as non-voting members 95 foreign banks maintaining offices 

in the United States, and thus embraces many of the 

major international banks of the world.

BAFT is pleased to have this opportunity to 

testify in support of the several bills pending before 

this Subcommittee to facilitate the establishment of 

export trading companies and trade associations, because 

the promotion and support of U.S. exports has been one 

of BAFT's fundamental priorities since its inception.

In my statement this afternoon, I would like to 

focus on the need for export trading companies in the U.S.
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and the contributions which can be made by U.S. banking 

organizations to their success. In this regard, we 

support section 5 of H.R. 7310, which section parallels 

a provision of S. 2379 that we earlier supported in testi 

mony before the Senate Banking Committee. We are also 

encouraged to see that, in his remarks upon introduction 

of H.R. 7230, Representative Bonker stated that he expected 

to offer amendments to his bill in subcommittee dealing 

with the involvement of financial institutionsr I would 

also like to address more briefly certain antitrust, tax 

and other issues that have been raised In connection with 

export trading companies and export trade associations.

The Need For U.S. Export 
Trading Companies______

The nub of our trade problem was aptly summa 

rized by the Joint Economic Committee in its 1980 Economic 

Report:

[I]t is not only the oil bill that 
concerns American policymakers.

Nearly all other nations recognize 
the link between international trade 
and domestic prosperity. The United 
States has been slow to adjust to the 
competitive world of trade. We have 
tended to view foreign trade as a 
luxury rather than a necessity. In 
the meantime, the U.S. market has 
become the target of integrated, well- 
financed, and highly successful efforts 
by our competitors.
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The challenge is thus clear. More U.S. firms must export 

and, to do so, they must be given the means to meet highly- 

sophisticated foreign trade competition. Legislation to 

facilitate the formation of export trading companies is 

directed precisely at these most crucial problems.

First, to involve more U.S. firms in exporting, 

they must be given both the opportunity and the means to 

export. Export trading companies will be able to provide 

to small and medium-sized businesses the export know-how 

and financial resources necessary to carry on a successful 

export business. It is these firms that most need the 

services of an export trading company. Through export 

trading companies, the members of BAFT are prepared to assist 

small and medium-sized U.S. firms to maximize their potential 

for exporting goods and services from the United States.

Second, to be competitive in export markets, 

U.S. firms must be relieved of the export barriers and 

disincentives that the U.S. imposes from within and which 

often only serve to benefit our competition and make ex 

porting more difficult than it need be. Among the most 

important barriers are those which have artificially 

compartmentalized various segments of the export process 

and effectively blocked development of U.S. export trading 

companies in response to natural market forces. Legislation 

is thus needed to reduce or modify these barriers.
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Included among these barriers to the formation 

of export trading companies are certain legal restrictions 

established over sixty years ago which have prevented 

U.S. banking organizations from participating in the 

development of U.S. export trading companies. In fact, we 

would call to the Subcommittee's attention the rather 

anomalous situation under present law, whereby a foreign 

bank doing business in the U.S. may invest in a foreign 

trading company that exports to the U.S., and certain 

types of U.S. banking organizations may invest in foreign 

trading companies that buy and sell goods abroad, but a 

U.S. banking organization may not invest in a U.S. export 

trading company that buys U.S. goods for the purpose of 

exporting them abroad. In other words, the line separating 

banking and commerce frustrates the development of U.S., 

but not foreign trading companies. For reasons I will 

shortly discuss, BAFT believes it is time to move that 

line to a point where it will do the most good for U.S. 

exports and the U.S. economy, without compromising more 

fundamental concerns about the separation of banking from 

commerce within domestic markets.

Third, it is vital to our future foreign trade 

growth to establish trading companies that can facilitate 

the joint export of U.S. goods and services. United States 

service industries are facing increasingly stiff government- 

supported foreign competition. An export trading company
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will-be able to combine the talents of large and small 

U.S. firms producing complementary goods and services and 

put together a complete export package better able to 

meet both foreign demands and foreign competition. It 

will be able to export a complete textile mill, or com 

plete construction project   not just individual pieces 

of machinery.

The Contributions Which Banking 
Organizations Can Make to the 
Success of Export Trading Companies

In general, we believe the strength H.R. 7230 

and H.R. 7310 is their reliance on the ingenuity, pro 

ductivity and efficiency of the American business and 

financial community. Instead of mandating a particular 

form of trading company or imposing an inappropriate 

foreign model on U.S. industry, the subject bills leave 

it up to the U.S. private sector to develop what is 

likely to be a highly diverse group of trading companies   

some large, some small, some owned by a single firm, 

some jointly owned, some with bank participants, some 

owned entirely by nonbanking organizations, some formed 

around particular industries, and some formed for parti 

cular markets. The best way to improve U.S. competitive 

ness is by deregulating instead of regulating, by promoting 

rather than burdening U.S. business. We live in a highly
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competitive international environment and we must 

be prepared to modify barriers or restrictions 

imposed under vastly different economic circum 

stances that now only serve to frustrate our broader 

national interests. Among these restrictions are 

legal provisions which prevent U.S. banking organiza 

tions from investing in firms, such as U.S. export 

trading companies, that engage in export trade or 

in providing export trade services.

Rather than discuss these provisions at 

length in my testimony, I asked our counsel to prepare 

a summary of the major legal restrictions and these 

are included in an Appendix to my statement. The 

restrictions derive principally from 1919 restrictions 

included in the Edge Act, and they were based on a concern 

that U.S. export trade might somehow become dominated by 

one or two large trading companies involving a few 

industrial giants and the relatively few banks engaged 

at that time in trade financing. These restrictions 

thus bear little relation to today's highly competitive 

world of international trade, and the internationaliza- 

tion of trade financing. In particular the days when a 

relatively few money-center banks did most of our 

trade financing are ancient history. As indicated by the 

scope of our membership, hundreds of banks   both
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domestic and foreign   are aggressively competing in 

trade financing across the country. This diversity and 

strength of bank competition is, or course, matched by 

an equally aggressive commercial export sector. The 

world has changed greatly since 1919.

We thus support section 5 of H.R. 7310 which 

would give Edge Corporations, banks, and bank holding 

companies the opportunity to invest in export trading 

companies, including firms that engage only in providing 

export trade services, such as a freight-forwarder. We 

recommend broadening banking organization investment powers 

to include export trade service firms, as well as export 

trading companies, because many banking organizations, 

including many smaller and regional banks, would like the 

opportunity to expand their range of trade services without 

necessarily having to invest in a trading company that buys 

and sells goods. This would thus enable banks to present 

to their customers a more complete, integrated package of 

services that would facilitate and promote exports. 

Moreover, with additional managerial and financial re 

sources from a banking organization investor, many small 

export trade service firms would be able to expand and 

improve their operations.
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Because the trading company concept is new 

to the United States, it is difficult at this time for 

me to generalize on the ways banking organizations 

may choose to participate in export trading companies. 

Some banking organizations may want to finance export 

trading companies and their customers but not take an equity 

position; others are more interested in investing in export 

trade service firms than export trading companies; and 

others are interested in investing in export trading com 

panies, but may differ on the scope of participation they 

may find appropriate e_.g_., some are interested in joint 

ventures and others are interested in forming their own 

subsidiaries. Given this diversity of interest, we 

believe a flexible approach is most appropriate and would 

thus recommend against foreclosing any options at the 

present time, because trading companies must and will 

evolve in response to market forces, and banking organiza 

tion involvement will be controlled through the existing 

bank regulatory framework. We thus strongly oppose provisions 

which would prevent banking organizations from acquiring, 

either singly or jointly, a controlling interest in an 

export trading company, and would prefer to see a minimum 

of restrictive statutory provisions. In this regard, we 

support section 5 of H.R. 7310 because it permits a full

66-212 0-80-5
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range of banking organization participation without 

unduly burdensoiae procedures or limitations.

In support of this recommendation, I would like 

to take this opportunity, to highlight a few of the important 

contributions which banking organizations can make to the 

success of U.S. export trading companies, and thus to the 

improvement of U.S. export performance.

First, the United States banking system reaches 

virtually every U.S. business, including especially small 

and medium-sized U.S. businesses. United States banking 

organizations can thus provide an important introductory 

link between trading companies and U.S. businesses seeking 

to export their goods or services. In this regard, U.S. 

banks already play an important role in introducing 

Eximbank, FCIA and other programs to businessmen throughout 

the country. Simply put, there is no better way to reach 

U.S. business than through the banking system.

Second, in today's world, the finance component 

of an export transaction is sometimes its most crucial 

element. A trading company must therefore be able either 

to provide or arrange for appropriate trade financing. 

Bank participation in a trading company will expand its 

capabilities to put forward realistic financing options.
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Third, bank participants can help trading 

companies penetrate markets abroad and can provide U.S. 

export trading companies with the knowledge and experience 

crucial to meeting foreign competition. Many U.S. banks 

have substantial international networks that reach into 

every major export market and which form a tremendous 

reservoir of talent and experience for a trading company. 

For example, foreign branches and affiliates of U.S. 

banks have a detailed knowledge of local economic 

conditions, government policies, and business practices 

which would take a de novo trading company years to 

develop on its own, and which knowledge is crucial for 

competing abroad.

Fourth, permitting banking organizations to be 

linked with trading companies will better enable 

U.S. trading companies to compete with their foreign 

counterparts. It will also improve the ability of U.S. 

tanks to compete both onshore and offshore with foreign 

banks. A number of foreign banks doing business in the 

U.S. are linked with foreign trading companies that also 

import from and export to the U.S. While these linkages 

are based overseas, they extend to the U.S., and greatly 

assist foreign trading companies in penetrating U.S. 

markets. If we permit foreign banks to own U.S. banks 

and to be linked with foreign trading companies that 

export foreign goods and services to the U.S., why
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shouldn't we permit U.S. banks to link with U.S. trading 

companies that export U.S. goods and services abroad? We 

believe we should, and that these linkages will greatly 

strengthen the competitive ability of U.S. banks, 

exporters and export trading companies in foreign markets.

While banking organizations can thus make 

a positive contribution to U.S. exports through participa 

tion in trading companies, BAFT and its members believe 

that there are legitimate questions concerning the 

scope of bank participation which have to be carefully 

considered. In general, we believe questions concerning 

the appropriateness of bank participation can be 

handled through the regulatory process. Nevertheless, 

we believe that it is appropriate to establish certain 

safeguards in the governing statute, and certain procedures 

which are desirable because they give banking organizations 

and the responsible agencies necessary guidance on 

how the law is, in fact, to be implemented.

To encourage and facilitate small bank 

participation in export trading companies, we believe 

only investments above a certain size need be subject 

to prior approval by the bank regulatory authorities. 

In this way, a small bank can participate without having 

to go to the burden and expense of filing an application 

with its regulatory authority, we would recommend 

drawing the line for prior regulatory approval at any
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investment which would give a banking organization 

majority stock control of an export trading company, 

or which would exceed 5 percent of the banking organiza 

tion's capital and surplus. These limits, included in 

section 5 of H.R. 7310, appear both workable and prudent 

in our judgment. We also have no objections to provisions 

such as are included in section 5 of H.R. 7310 which would 

require a banking organization with an investment in a 

trading company to deal with such company and its customers 

on a strictly arms-length basis, since this clearly repre 

sents sound banking practice.

These types of limitations, when combined with 

the banking agencies' existing regulatory, supervisory, 

and examination powers and existing legal restrictions, 

such as on loans to affiliates, ensure against any 

breach of the domestic line separating banking from 

commerce. Our members view banking organization involve 

ment in export trading companies solely as an opportunity 

to expand their profitable involvement in assisting U.S. 

exports throughout the world, not as a vehicle for investment 

in domestic nonbank industries. In this regard, U.S. 

banking laws.have always permitted U.S. banking organiza 

tions greater freedom in their international and foreign 

activities, particularly in support of U.S. exports, 

because it has consistently been recognized   even in 

1919   that additional powers are often needed to 

compete effectively abroad.
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In summary, BAFT believes it is in the 

national interest to make the knowledge, expertise, 

and resources of our banking system available to our 

own trading companies -- our own exporters and their 

customers. He believe that it is in the national interest 

to give banking organizations the chance to participate 

in an initiative aimed at strengthening the nation's 

economy and providing real benefits to its citizens.

Antitrust Considerations

At the outset, I would like to say that BAFT 

supports H.R. 5061 and we would urge the Subcommittee 

to extend its benefits to export trading companies. It 

is important that service industries be extended the. 

benefits of the Webb-Pomerene Act and that the Act 

itself be reshaped to give such associations more 

antitrust certainty in their joint operations overseas. 

We think it of equal importance that trading companies 

be given the opportunity to obtain a Webb-Pomerene 

exemption for their export trade activities, as provided 

in section 6 of H.R. 7230 and section 9 of H.R. 7310. 

Substantial uncertainties in this area could dissuade 

many banking organizations from participating. The 

preclearance certification procedures and consequent 

protections that would be available under H.R. 5061 would 

thus be particularly helpful. We would recommend, however.
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that not only export trading companies but also export 

trade service firms owned in whole or in part by banking 

organizations be made eligible for the exemption. 

Tax Considerations

Since DISC may be our only export tax incentive 

under MTN, we support provisions, such as are included 

in section 10 of H.R. 7310, that would afford export 

trading companies DISC eligibility. In particular, we 

support section 10(a) of H.R. 7310 which would make it 

clear that bank ineligibility for DISC would in no way 

affect DISC eligibility for export trading companies with 

a bank shareholder.

Eximbank Involvement

Section 7 of H.R. 7310 would also give the 

Export-Import Bank the authority to use its credit and 

insurance resources in support of export trading companies. 

While we believe that export trading companies should have 

the same access to Eximbank as other exporters, provisions 

for Eximbank financing and guarantees for start-up costs 

and operating expenses and guarantees for export inven 

tories appear to run counter to Eximbank's basic purpose 

of providing export financing, since they would require 

it to become involved in domestic credit operations. 

Limiting Eximbank involvement to guarantees of export 

accounts receivable would thus seem more in line with its
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traditional functions. Such an EximbanJc program could 

be useful in providing export financing to de noyo or 

small exporters and, in particular, export trading companies 

which will be new types of firms with, for the most part, 

no established track record. It thus may stimulate new 

export trade and export financing, particularly by smaller 

banks for smaller and medium-sized exporters, that would be 

ultimately taken over entirely by the private sector.

Export Promotion Functions

Finally, we would like to express our support 

for provisions such as section 4 of H.R. 7230 and section 

4 of H.R. 7310 which would direct the Commerce Department 

to encourage the formation and facilitate the development 

of export trading companies. The Commerce Department 

referral service provided in these sections could be 

extremely helpful, since often the biggest hurdle facing 

a small exporter is locating the services he needs. 

The great advantage of a trading company is that it 

will give him one-stop service. We also believe that 

states as well can play a positive role in promoting the 

development of export trading companies, and thus support 

the thrust of section 5 of H.R. 7320 and section 8 

of H.R. 7310. State ownership of export trading companies
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is a more difficult issue since government-owned corporations 

often have special legal or other advantages in their 

operations. In this regard, we believe private and State- 

owned trading companies should be required to operate on a 

level playing field that does not give State-owned firms any 

special advantages, and that guards against any possible 

favoritism.

We also support the Task Force provided for in 

section 7 of H.R. 7230 because we believe that the newness 

of this concept in 'the U.S. requires careful oversight to 

ensure the objectives of export trading company legislation 

are being realized.

CONCLUSION

I would like to conclude by expressing our support 

for passage this Congress of legislation providing for the 

establishment of export trading companies with opportunities 

for effective and meaningful participation by U.S. banking 

organizations. My colleagues and I would, of course, be 

pleased to answer any questions you might have. I would 

also like to take this opportunity to express our willingness 

to work with your staff on any aspects of this legislation 

where our input may be of assistance.
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SUMMARY OF BANKING 

ORGANIZATION INVESTMENT

PROHIBITIONS RELATED

TO EXPORT TRADING COMPANY LEGISLATION 

INTRODUCTION

There are three basic investment prohibitions 

that are relevant to banking organization participation in 

export trading companies: (1) paragraph 6(c) of the Edge 

Act (12 U.S.C. S 615(c)) which prohibits an Edge Act Corpo 

ration from investing in any corporation "engaged in the 

general business of buying or selling goods, wares, merchandise 

or commodities in the United States;' (2) section 16 of the

Glass-Steagall Act which, except as permitted by law, gener-
i/ 

ally prohibits a national or state member bank from

acquiring for its own account "any shares of stock of any 

corporation;' and, (3) section 4(a) of the Bank Holding 

Company Act of 1956 (12 U.S.C. S 1843(a)), which, with 

certain exceptions, generally prohibits a holding company 

from engaging in nonbanking activities or from owning or 

controlling shares of any company that is not a bank. These
y

provisions, among others, implement the general policy

of separating banking from commerce within the United States.

I/ Section 5136 of the Revised Statutes directly applies the 
prohibitions of section 16 to national banks (12 U.S.C. S 24, 
p. 7); state member banks are subject to such provision by 
reason of section 9 of the Federal Reserve Act (12 U.S.C. S 335),

2/ See also the Sherman and Clayton Antitrust Acts (15 U.S.C. 
S 1 and" TTTJ.S.C. S 8), section 5199 of the Revised Statutes 
limiting the amount of dividends payable by a member bank (12 
U.S.C. S 60), and S 23A of the Federal Reserve Act limiting 
the amount of loans to affiliates (12 U.S.C. S 371c).
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The type of export trading company envisaged by H.R. 

7230 and H.R. 7310 would not be a holding company for managing 

investments in U.S. industrial or commercial enterprises   

the thrust of the prohibitions described above. Rather, it 

would be engaged principally in exporting and providing 

export trade services for unafiliated persons, and certain 

incidental importing and other activities necessary to carry 

on its operations. Nevertheless, any such company which, as 

part of its business, bought and sold goods in the U.S. as 

principal e_.g_., purchased goods from U.S. exporters for re 

sale abroad or, in a barter transaction, took title to foreign 

goods for resale in the U.S., would appear to come within the 

literal prohibitions described. Section 5 of H.R. 7310 is 

thus necessary to clearly override these prohibitions in the 

case of export trading companies. It should be noted that 

section 5 otherwise leaves intact the general prohibitions 

described; it thus creates only a limited exception for 

export trading companies encompassed within section 5 of the 

bill."

The following discussion briefly analyzes such a 

limited exemption for export trading companies in light of 

the purposes of the prohibitions described and other

3/ The definition of export trading company in section 5(12) 
is not limited to a company that buys or sells goods. A 
firm that only provides export trade services is also made 
an eligible investment. While it is possible the Federal 
Reserve Board might permit an investment in such a more 
limited trade service company for an Edge Corporation or 
bank holding company, a member bank would still need spe 
cific statutory authority to make such an investment.
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exemptions currently provided   especially for overseas 

operations and foreign bank holding companies. 

EDGE ACT PROHIBITION

Paragraph 6(c) of the Edge Act was a compromise 

between House and Senate versions of the original Edge Act 

legislation. At the time of passage of the Edge Act in 1919, 

there was a concern that the broad investment powers granted 

Edge Corporations could be used by the relatively few large 

banks then engaged in trade financing to buy up and control 

U.S. and foreign commercial concerns, and in the process, 

form cartels which could fix the prices of commodities in 

the United States. While these concerns appear unsupported 

by the legislation's more basic purpose of establishing a 

means of payment for U.S. exporters, both House and Senate 

bills contained restrictions designed to prevent any such 

untoward results. The Senate bill provided that an Edge 

could only invest in a corporation that did not transact 

any business in the U.S. except such as was, in the Federal 

Reserve Board's judgment, incidental to its international 

or foreign business. In this way. Edge Corporations could 

not be used to acquire interests in U.S. industrial or com 

mercial enterprises. The House wanted to go even further, 

as it would have prevented Edge Corporations from investing 

in any corporation that was not principally engaged in 

international or foreign banking or financial operations. 

The House version was rejected, however. Instead, the 

Conferees took the Senate version and added to it the specific
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prohibition against investing in any corporation engaged 

in the general business of buying or selling goods, wares, 

merchandise or commodities in the U.S. that is now in 

paragraph 6 (c). The Conference Report explained the 

Committee's action as follows:

Most of the amendment inserted by the 
House is stricken out as unnecessary and 
possibly hampering to the successful op 
eration of the financial corporations in 
competition with similar foreign institutions 
and with the great private banking firms. 
In certain South American countries control 
of trading companies through ownership of 
stocks is declared to be necessary, and" 
there are certain other countries where 
American goods, raw materials, or machinery 
can not be safely sold on long-term credit 
unless a voice in the management of the 
properties during the period of the credit 
can be obtained. (Emphasis added)4/

Given the sensitivity of his House colleagues to this 

provision, Chairman Platt of the House Banking Committee 

took great pains to lay out the reasons for the compromise 

on the House floor:

Amendment numbered 19 has reference to 
the holding of stock of other corporations, 
and has been so amended in conference as to 
permit a finance corporation organized under 
tHls section to own stock in other corporations 
which may be engaged in buying and selling 
commodities outside of the United States, as 
well as stock in banking or finance corporations 
outside of the United States.In view of this 
extended power the committee decided to 
strengthen the paragraph prohibiting attempted 
monopoly or the control, or fixing of prices 
by inserting the words 'directly or indirectly, 1 
so that no corporation organized under this act

*/ H.R. Rep. No. 66-473, 66th Cong., 2d Sess. 3 (1919).
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could control or fix prices through stock 
ownership in any other corporation, or 
exercise any monopolistic control. This, 
of course, has reference to the United 
States.

Probably the words 'United States' 
ought to be in the amendment, as we are 
not particularly concerned as to what 
these corporations may do in other 
countries so long as they comply with 
the laws of these countries. It seemed 
necessary to give the right to hold 
stock in corporations doing a~ trade 
business in certain South American coun 
tries. It has been found unsafe to loan 
money to trading corporations in some' 
places without some voice in their manage 
ment. He have been told also that in 
certain European countries it is unsafe 
at present to loan money unless there was 
aome element ̂ of control iiT 'tfie pperationa 
carried on. We do not want to hamper the 
institutions to be incorporated under this 
section so that they will be unable to 
compete with great private banks like J.P. 
Morgan s Co., Lee, Higginson & Co., wTio 
are not hampered._ Everything we have 
permitted is under the regulation ot~the 
Federal Reserve Board. He have put in
restrictions against monopoly and any

eroed 
banking and good finance.(Emphasis added) 5/
practice that could be deemed against goodE_3§ 

add

It thus seems clear from both the language and 

legislative history of the Edge Act that an Edge Corporation 

may invest in a foreign trading company that buys and sells 

goods outside the U.S.. in particular, where such may be 

necessary or desirable to protect a long-term credit.

59 Cong. Rec. (Part 1) 49-50 (1919).
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Notwithstanding this broad investment power 

overseas, the Federal Reserve Board in its implementation 

of the Edge Act has generally restricted Edge Corporations

to making non-controlling, portfolio-type investments in
6/

foreign commercial or industrial concerns. Host Edge Cor 

porations have made such investments as part of a larger 

financing transaction   e_.£., the Edge Corporation in 

extending credit has received shares or options to acquire 

shares at attractive prices, which arrangements may have 

supplemented a lower interest rate. Most often these 

investments have been made in South America and developing 

countries.

The Board has, in general, strictly construed the 

prohibition in paragraph 6(c) against acquisitions of 

firms that buy and sell goods in the United States. For 

example, in 1976, the Board denied an application by an 

Edge Corporation to acquire less than one percent of the 

voting shares and approximately 6 percent of the nonvoting

shares of a Brazilian firm which had a wholly-owned sales
I/ 

subsidiary in California. However, in 1967, the Board

issued an interpretation permitting an Edge Corporation to have

6_/ See generally S 211.5 of the Board's Regula ion K.

U gee Board letter of August 9, 1976 to Chase International 
~ Investment Corporation concerning Acos Villares, S.A., 

Sao Paulo, Brazil.
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a noncontrolling interest in a combination export manager 

that obtained foreign orders for its U.S. clients or, 

against firm orders from abroad, itself purchased merchan 

dise from them and reinvoiced it for export. The Board 

found the permissibility of this investment to be a "close 

question* under paragraph 6(c), basing its decision largely

on the fact that the export manager in question appeared
8/ 

to bear no market risk in its activities. A later Board

decision involving a foreign bank holding company invest 

ment in a similar type of firm casts serious doubt on the
I/ 

remaining vitality of this 1967 interpretation.

GLASS-STEAGALL ACT PROHIBITION

The provision in the Glass-Steagall Act prohibiting 

member bank investments in corporate stock was aimed princi 

pally at abuses that were perceived to have occurred during 

the period which led up to the Depression: (1) the growth 

of unregulated "bank affiliates" which devoted themselves

to underwriting operations, stock speculation, and maintaining
IS/ 

a market for the banks' own stock; (2) excessive bank

_§/ 1967 Federal Reserve Bulletin 752; 12 C.F.R. S 211.103 
(1979) .

_9/ See discussion infra p. 11. 

If/ S. Rep. No. 72-584, 72d Cong., 1st Sess. 9-10 (1932).
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corporate investments which both fueled stock market 

speculation and undue credit expansion?" and (3) unsound 

investments, which with the collapse of the stock market 

in 1929, contributed to bank failures? It thus seems clear 

that this prohibition was aimed at some rather fundamental 

abuses that occurred during this period.

The prohibition is, however, not absolute; it

of course, excepts investments permitted by other provisions of 

law. This is consistent with the general thrust of the statute that

there should be a "careful restriction of investments," not
i3/ 

an absolute ban. Bank investments in Edge Act Corporations

are thus excepted from this prohibition; Edge Act Corporations 

themselves are not covered by the Glass-Steagall Act. In 1966, 

Congress created an additional international exception from this 

prohibition, by giving member banks the authority to invest 

directly, not just through Edge Corporations, in the stock 

of foreign banks not engaged, directly or indirectly, in any 

activity in the United States except such, as in the Board's

judgment, shall be incidental to the international or foreign
14/ 

business of such bank. The provision was intended to avoid the

necessity of setting up an Edge Corporation to invest in foreign 

banks, and, generally, to give U.S. banks the means to com 

pete effectively abroad by acquiring an interest in a foreign

IV S. Rep. No. 72-584, 72d Cong., 1st Sess. 6, 8 (1932).

\l/ Id. at 11.

13/ Id.

14/ Section 25 of the Federal Reserve Act, 12 U.S.C. S 601.

66-212 0-80-6



78

bank* in particular where such may be the only means of 

.entry into a foreign market e_.g_-» a country which does not 

permit branches of foreign banks but does permit investments 

in local banking institutions.

In general, it can be said that Congress has 

permitted such exceptions from Glass-Steagall and other 

domestic banking prohibitions where greater freedom abroad 

is deemed necessary to be an effective banking competitor. 

H.R. 7310.seems clearly designed at the same ends — permitting 

U.S. banks to make limited investments in export trading 

companies in order to improve the competitive position of 

U.S. banks and exporters in foreign markets.

BAHK HOLDING COMPANY PROHIBITIONS——————————————————————————————

As one expert commentator has summarized it, 

the main reasons cited by Congress in enacting S 4 of the 

Bank Holding Company Act (BHCA) are:

(1) a holding company might use its 
banks to allocate available credit on 
bases other than the creditworthiness 
of the borrower — for example, by 
preferring customers of the banks' 
affiliates in the holding company or 
by denying credit to competitors of 
the banks' affiliates; and

(2) a holding company might impair 
the soundness of its subsidiary bank

15/ Heller, "Handbook of Federal Bank Holding Company Law" 
158-9 (1976).
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by causing the bank to make funds 
available to nonbanking affiliates 
or to their customers.

Section 5(e)(l) of H.R. 7310 is precisely addressed to these 
concerns because it prohibits any banking organization holding 

voting stock or other evidences of ownership of an export 

trading company from extending credit or causing any affiliate 

to extend credit to any such export trading company or to cus 

tomers of such trading company on terms more favorable than 

those afforded similar borrowers in similar circumstances.

A* in the case of Edge Corporations and member banks. 

Congress has provided in S 4(c)(13) of the BBCA a specific 

exception from the domestic prohibitions of S 4(a) for the 

international and foreign investments of bank holding companies. 

In general, the Board permits bank holding companies to make

the •ame types of foreign and international investments that
16/ 

can be made by Edge Corporations. Thus, it is possible that

a U.S. bank holding company could acquire an interest in a 

foreign trading company (see discussion supra pp. 4-6). A 1974 

decision involving a. foreign bank holding company, however, seems to

i§/ See S 211.5 of Regulation K, and definition of "investor" 
in S 211.2(j) of Regulation K.
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make it clear that the Board, under authority of S *(c)(13), 

would not permit a bank holding company to invest in a U.S. 

export trading company. In that case, the Board required 

a foreign bank holding company to divest its interest in a U.S. 

export management company which arranged for the sale 

of U.S. exports through a foreign distribution system. The 

company took nominal title to the goods being exported and 

invoiced its foreign agents and distributors at the manu 

facturer's cost plus a commission and interest on any credit 

extended. In essence, the company functioned as a customer's 

export department. The Board required divestiture because 

it concluded that the public benefits of promoting U.S.

exports were outweighed by the general policy of separating
IT/ 

banking from commerce.

While neither a U.S. nor foreign bank holding com 

pany would thus seem able to own a U.S. export trading

company, save for a portfolio investment of five percent or
X8/ 

less, a foreign bank holding company may nave an investment

in a foreign trading company that exports to and imports from

17/ Board Order of January 9, 1974 Disapproving of Lloyds 
Bank Limited's Retention of Investment in Drake America 
Corporation. 19T4 Ffcderal Reserve Bulletin 59.

!§/ See S 4(c)(6) of ..the Bank Holding Company Act (12 U.S.C. 
S 1843(c)(6)) which permits bank holding companies to 
acquire no more than five percent of the shares of any 
corporation.
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the United States. In the early 1970's, the Board examined 

the relationships between Japanese banks and Japanese trading 

companies and their customers and determined that these

relationships did not offend the control standards of the
19/ 

BHCA. Thus, a number of Japanese banks which are linked

with Japanese trading companies and their customers through 

interlocking stock ownership both own U.S. banks and finance 

the operations of such trading companies and their customers 

in the U.S. ~ such financing generally being provided, 

however, through separate U.S. branches and agencies of the 

Japanese parent bank.

In addition, under S 2{h) of the BHCA, as amended 

by section 8(e) of the International Banking Act of 1978, 

it seems clear that a foreign bank can own even a controlling 

interest in a foreign trading company that does business in 

the U.S., if (a) the foreign bank is itself principally 

engaged in the banking business outside the United States, 

(b) the foreign trading company is principally engaged in 

business outside the U.S. and (c) any U.S. affiliate of the 

foreign trading company is engaged in the same general 

line of business of the trading company or in a business 

related to the business as the trading company. As set 

forth in the September hearings on S. 1663, there are a

19/ Board Orders of December 1, 1971 concerning Dai-Ichi 
Kangyo Bank, Ltd., Mitsubishi Bank, Ltd., and Sanwa 
Bank, Ltd., 1972 Federal Reserve Bulletin 49.
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number of foreign banks doing business in the U.S. which, 
in tact, have affiliation with foreign trading companies.

Respectfully submitted.
PRATHER, SEEGER, DOOLITTLE & 

FARMER

By: Gary M. Welsh 

May 22, 1980

20/ Export Trading Comp 
Before the Subcommitittee on ' International Finance of the Committee on Banking, Housing & Urban Affairs. United States Senate. 96th Cong. , 1st Sess. lio (1979).
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Mr. BINGHAM. Thank you, Mr. McCouch. I appreciate your sum 
marizing your statement. 

Mr. Chew, will you proceed?

STATEMENT OF RALPH H. CHEW, PRESIDENT, CHEW INTER 
NATIONAL CORP., AND PRESIDENT. NATIONAL ASSOCIATION 
OF EXPORT COMPANIES
Mr. CHEW. Good afternoon.
I am the president of an export trading company, an American ex 

port trading company, an entity which today has been deemed not to 
exist. Our organization has 150 members of about some 800 export 
management companies, which are the elite of the 3,000 to 5,000 export 
trading companies in the United States.

To some extent there is a semantic confusion between export man 
agement companies and export trading companies that has made Hay 
Associates' study and many of the gentlemen who testified today un 
able to understand the nature of the peculiarly American export trad 
ing company which I represent. Our companies are export trading 
companies according to the definition of this bill. Senator Stevenson 
himself has finally come to understand this.

I am also president of my own export trading company that does 
$50 million worth of exports. We are a small company, but do business 
in 80 countries. We are the best in my field. One of my competitors sits 
here, and he will speak later.

No member of our organization has been called upon to testify at 
any step of this legislation concerning export trading companies.

Mr. BINGHAM. Well, you are here today.
Mr. CHEW. Until today. In all those Senate hearings on all the bills 

which have been talked about today, no American ETC from our or 
ganization testified.

Mr. LAooMARsnro. The Senate is another body.
Mr. CHEW. I understand that, and I submit that Congress, which is 

supposed to be closer to the commercial life of this country, perhaps, 
than the Senate, can appreciate the situation. We are small compa 
nies. The thing that this bill fails to understand and fails to deal with 
is why our export trading companies, American export trading com 
panies, are small companies. If there are going to be bank-owned trad 
ing companies, they will have to deal with these same structural limi 
tations that have made our companies not develop into large compa 
nies. The grain exporters, of course, are exceptions as they are large 
trading companies.

Our association represents companies that do billions of dollars. We 
have tens of thousands of emplovees. Our association, while it does not 
oppose this lemslation. thinks that it would be much more sensible if 
the House of Representatives were to include incentives and thejre- 
movals of .disincentives which would make existing export trading 
companies and any kind of new bank-owned trading company more 
viable organizations.

I would like to comment that the testimony about the United States 
being such a total flop in exporting is another ignorant statement. 
U.S. exports have quadrupled in the last 10 years to $200 billion. It 
is our oil prices that have caused the adverse balance of trade. The
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United States is a very capable exporting country. It does not need 
a radical solution. Just because we have an adverse balance of trade 
based upon the oil prices, we should not go into this thing and put the 
banks, like "a fox among the chickens," into the export trading com 
pany business. There is no sensible reason for banks to control export 
trading companies. I fear the prospect of negotiating my company's 
crucial credit lines with banks who want to buy me, or who want to 
buy my competitor. The legislation says that they must give me the 
same terms and conditions as they give their own trading company, 
but that is a totally unenforceable clause. There is so much discretion 
in any banking loan that there is no way you can force a bank to loan 
to us on the same conditions as to their own ETC.

EXPORT FINANCING

But nevertheless, our association does not oppose this legislation 
because it does recognize finally the importance of export trading 
companies to the balance of trade, to our Nation's exports, and be 
cause it does focus on the most serious problem of export trading com 
panies, which is financing export business.

As was touched on earlier by Mr. Rees, the American banks will 
lend one and a half, two, or three times the capital of a trading com 
pany. Mitsui borrows 50 times its capital. The financing is done for 
export trading companies in other countries on a transactional basis. 
An accounts receivable loan in the domestic market is based on a prom 
ise to pay. An accounts receivable loan overseas is based upon a 
negotiable document; the bank receives and in effect owns the mer 
chandise, and the bank is a conduit for the payment.

The banks should have a mechanism, perhaps an export window at 
the Fed or something, perhaps with somewhat less disastrous interest 
rates than we have had to face, but if our export trading companies 
are to grow, as they have been growing—my company has grown 20 
times in the last 10 years—there must be export financing like that 
given to other countries' export trading companies, perhaps at interest 
rates an average of the world or whatever.

I have some specific suggestions, some of which I discovered last 
night in reading the 200-page Hay report, which I had never seen 
before. I am the president of the Export Traders Association and I 
have never seen the Hay report on the feasibility of the use of export 
trading companies in export. But it turns out that some of the recom 
mendations which I have made on my own, or my association has made, 
have been included in the Hay recommendations.

One is most export trading companies around the world are paid 
brokerage on the ocean freight and U.S. ETC's must get this broker 
age, also. This may seem like a small thing to you gentlemen, but 
that brokerage is very often what enables Mitsui to buy it for $10 
and sell it for $9 whereas we have to buy it and mark it up, because 
they make the money on the ocean freight. The Hay report recom 
mended that the .export trading companies, our companies, should be 
allowed to earn this brokerage. There is a very strong constituency of 
the companies which are able to earn the freight brokerage which are 
the forwarding companies. The FMC promulgated these regulations 
to protect the freight forwarders against the giant American manu-
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factoring companies so that they would be able to perpetuate them 
selves. They lumped our trading companies in with the manufacturers. 
Export trading companies the world over are able to earn that freight 
brokerage. It is essential, if you are going to have viable U.S. export 
trading companies, that they be allowed to earn this freight brokerage.

Export trading companies—and this is also recommended by the 
Hay report—should be allowed to earn commissions on marine insur 
ance in the transactions. Every foreign trading company can do this.

Export trading companies should be allowed to operate as NVOs. 
This is a type of nonvessel owning operator which enables the trading 
company to get special freight rates.

Mr. BINGHAM. Excuse me, Mr. Chew, but these points you are mak 
ing now are not included in the bills.

Mr. CHEW. That's right.
Mr. BINGHAM. And you are suggesting they should be in the bill ?
Mr. CHEW. That's right. The bill ignores completely existing Amer 

ican trading companies. This is a remarkable feat for a bill that is 
supposed to be dealing with export trading companies.

Mr. BINGHAM. Is that true of all the bills ? There are a number of 
bills.

Mr. CHEW. We have only been able to study the Senate bill, the so- 
called Stevenson bill, and H.R. 7230. I just received a copy of H.R. 
5061, which I understand is somewhat similar to part of trie Senate 
bill, but I have not had a chance to study it.

BANK CONTROL

But we are not opposing banks' involvement in export trading com 
panies because it does recognize the importance of export trading com 
panies. We don't think there is any necessity that banks should own 
export trading companies.

Mr. BINGHAM. When you say own do you mean majority ownership ?
Mr. CHEW. Control.

of trade, which is not caused by the inefficiencies of our export opera 
tion but by the oil situation. We are contending that if there is going 
to be legislation concerning export trading companies, that it should 
foster existing export trading companies as well as any new kind of 
export trading companies. That is the position of our association, and 
we recommend these additions to the bill that I have mentioned. I re 
alize they are complicated, but we have tried to make an earnest effort 
to make your export trading company bill result in workable export 
trading companies. It is our business. We know how to do this.

ANTTTRIJST

Mr. BINGHAM. Do you feel that any change is needed in the anti 
trust laws or the Webb-Pomerene Act ?

Mr. CHEW. I have very little experience with the Webb-Pomerene 
Act. I know about a couple of associations in New York. Everybody 
is very shy about the limitations of it. The law is written so a lawyer 
cannot say "no, you will not get in trouble." Legislation that requires
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you to go to your legal department and say, "will I get into trouble 
if I do this," how can the legal staff of a corporation say "no, you will 
not get in trouble/' That is the essence of the Webb-Pomerene's prob 
lem, I think.

Mr. BINGHAM. In your activities up to now, have you felt inhibited 
by the antitrust laws ?

Mr. CHEW. There is no question, sir, that the inhibitions are that the 
American commercial world is very well trained in compliance with 
the antitrust laws, in spite of what Congress may think. The executives 
of most American corporations have learned in their training in their 
corporations to comply with the antitrust laws. It is a difficult case 
for us to convince them that many of those antitrust laws do not apply 
internationally, Robinson-Patman price discrimination, for example, 
and other regulations.

We are an export trading company. We work for many different 
manufacturers. We have a problem that in order for us to compete we 
must earn commission from the companies that we buy from. Many 
companies have trouble with this because of Robinson-Patman inter 
pretations. I would say that it was a problem of persuasion. I think 
that the language exempting many kinds of export transactions from 
antitrust is not clear, that antitrust does not run to international trade. 
But it is an inhibiting thing.

Our contention is that the American export trading companies have 
not grown up to be an important part of the American economy be 
cause there are all these disincentives and prejudices to them, and 
rather than approaching it, or perhaps in addition to approaching it 
by allowing banks to buy into this field, which is a very great change 
from any way that banks have been treated in this country for a long 
time, the legislation should deal with the existing American trading 
companies, which are a viable tool. They are small, but they are only 
small because of all these disincentives, because the financing is not 
available and because of the prejudices that exist against them.

I must say that the talk I have heard today about the banks' offices 
in Hong Kong and so forth being useful to the export trading com 
pany is not impressive and is naive. It has been a long time since I 
have used one of the overseas branches of one of my banks for any 
thing. They are in the banking business. Perhaps they can learn the 
trading business. Mr. Ducat is here because he represents a group of 
our organization that is extremely opposed to bank ownership.

IMPORTANCE OF EXPORT TRADING COMPANIES

I would like to say that there are other disincentives that are built 
into this export structure that is disadvantageous to the American 
export trading companies against American manufacturers. 
The structure generally is that companies like ours. American export 
trading companies, are crucial to the project of putting the American 
manufacturer into the export business. This is our major function. 
Eventually the American manufacturer, because there are no structural 
advantages to our trading companies, because we do not have NVO 
rights, because we cannot earn ocean freight brokerage, because we can 
not earn commissions on insurance, because there are no advantages 
for us at trade shows and other Government programs, eventiially the
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American manufacturer will set up his own export operation because 
he has no structural incentives to continue using trading companies.

So our companies exist to put American manufacturers in the ex 
port business.

Part of my written testimony deals with ideas whereby this part of 
our function, putting American manufacturers into the export busi 
ness, could be encouraged because it is a very difficult thing for our 
companies to undertake the enormous expenditure and effort to put a 
new export manufacturer's product into export because we may work 
for only 10,15, 20 years, and the payout in this business is a long, long 
time. That kind of effort on our part, on the part of our companies, 
of course, is the future of our companies, but we remain small com 
panies because we bring these manufacturers along and then lose them 
because we have no structural advantages.

So, if it has been decided by the wise people who have analyzed 
our export field—these wise people who have overlooked the existence 
of American export trading companies—that export trading com 
panies are to be an important part of the future of American export, 
incentives will be necessary for those companies to be viable, given 
the prejudices which are built into the system. For example, the FCIA, 
Foreign Credit Insurance Association, which underwrites credit and 
political risk, is prejudicial to export trading companies in two or 
three different ways which are in my written testimony. If export 
trading companies are to be viable, this will have to be remedied.

The use of trade shows around the world is an important part of 
the introduction of new products. An export trading company in the 
United States is actually limited by U.S. Government policy as to 
the number of new export manufacturers that can exhibit in a U.S.- 
sponsored trade show overseas.

Mr. BINGHAM. Why is that ?
Mr. CHEW. Because the American manufacturer who will be in the 

next booth exhibiting one product will complain about the export 
trading company in the other booth exhibiting 6 or 10.1 have managed 
to personally get the Department of Agriculture to eliminate that. 
We now can exhibit a number; but Commerce continues to limit us.

Ours are small companies primarily because the financing is not 
available to us on a transactional basis. If we are shipping Mitsui in 
Japan on sight draft a $5 million transaction, and we only have a 
$500,000 balance sheet, we cannot finance that transaction with an 
American bank. It is just crazy.

The American banks who are now describing themselves as inter 
ested in getting into the international field are not qualified to finance 
export traders properly. Perhaps if they own trading companies they 
will learn how to.

I will stop here. I would be pleased to answer your questions.
[Mr. Chew's prepared statement follows:]
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PREPARED STATEMENT OF RALPH H. CHEW, PRESIDENT, CHEW INTERNATIONAL 
CORP., AND PRESIDENT, NATIONAL-ASSOCIATION OF EXPORT COMPANIES

My name is Ralph Chew - I am president of the National Assoc. of 

Export Management Companies(and Export Trading Companies,)NEXCO, 

and also president of an Export Trading Co., Chew International Corp., 

which is based in the World Trade Center in New York. Our company 

has been in business for many years & specializes in exporting 

agricultural products and processed foodstuffs, although we also 

have divisions in other fields.

NEXCO is the association in the United States for independent 

export trading and export management companies. We have 136 

members from what we estimate are over 800 qualified export management 

companies and perhaps 3,000 export trading companies.

Myself and our Association have ambivalent feelings about the 

Stevenson or Export Trading Co. bill.

The bill does recognize the importance of Export Trading Companies, 

which have historically been a much larger part of the international 

commerce of other nations than has been the case in the United States. 

Our existing America Export Trading Companies are usually small 

companies, although some of them export $50 to $150 million and the 

grain traders are giant exporters. This bill seems to ignore our 

companies and is based upon a lack of clear understanding of the 

reasons our economy has not' produced giant trading companies like 

those in many other countries.
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Any legislation intended to foster and develop American 

trading companies should concentrate on first understanding why 

our indigenous, native, American version of the international 

trading company is often small and how it can be made bigger and 

better.

Our company has been in business for many years, and I have been 

running it for about 20 years. It is a family company. We do 

business all over the world.

Export Management companies like ours often work for a group of 

manufacturers in a similar field, that have non-competing products, 

and we tend to specialize in a type of product or product category 

or field. Some export management companies also specialize 

regionally; we try to provide worldwide sales coverage. Our company 

is organized regionally; our Regional Managers, who are really 

salesmen, travel their markets, know their customers, their market 

restrictions and opportunities, and return to the New York office to 

handle the problems of their customers and our principals or suppliers.

Our company office in New York in the World Trade Center, includes-—• <,
all the necessary services of a International Sales Dept. We often 

.compare ourselves to the International trading division of a 

multinational, which would tend to be a separate profit center, as 

are we. Our suppliers, principals and manufacturers normally 

allow us a commission on sales and/or a markup on the goods we buy 

and ship. We purchase products from our manufacturers on terms 

which partially help us on financing our Accounts Receivable. We 

have sixteen languages, over 105 employees, 21 of them in New York. 

We have a fully staffed Credit Department which also handles collections 

and bank relations, a very difficult part of our business. We have
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a Traffic'Department, communications center, display and conference 

rooms, as any sales office should.

Our major function and concentration is sales. We spend $200,000

a year on travel and over $125,000 on communication, such- as telexes,

cables, overseas phones, etc.

Often we will work for a manufacturer for a period of time, 5, 10,. 

15 years, starting or expanding exports. We normally have short-term 

contracts. Some, times we work for a manufacturer for many years, but 

there is a pattern in our industry that the Export Management Company 

takes the manufacturers products international and then loses all 

or part of the business to the manufacturer's staff when they set up 

their own export operation. Thus we are the starters of exports 

for many U.S. products.

Our companies are often small, many are privately held, although 

some of them have in recent years been purchased by foreign trading 

companies and foreign banks, which tend to appreciate the nature 

of trading companies more than the American commercial world does.

Our companies are small in the U.S. commercial world for several 

reasons. One often cited is because of the structure of industry 

in this country; many larger companies manufacturing products 

suitable for export, (although this does not seem to preclude the 

Japanese manufacturers from taking advantage of their trading 

company services.) Secondly, but most importantly, because we are 

not a trading country, the resources of our banking world are not 

available to ETC'S except in rather awkward balance sheet financing
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of Accounts Receivable. There are few special overseas financing 

programs for products of the nature we export,, although the 

Eximbank programs for financing major medium term sales like 

airplanes and so forth seem well developed. For the shipments of 

agricultural commodities and processed foodstuffs and the products 

our Association's members tend to deal in, electronic equipment, 

safety equipment, photographic equipment, auto parts, hardware, __ 

it is extremely difficult for us to obtain the bank financing 

through the conventional channels which would enable us to offer 

terms similar to those offered by competing countries. It is a 

well known fact that American companies are weak in the area of 

offering terms overseas. U.S. Banks will lend only 3 or 4 times 

capital to trading companies; Japanese trading companies borrow 

up to SO times capital. The financing of overseas receivables by 

U.S. banks is based on actual negotiable documents and ownership of 

the cargo. The banks actually collect the receivable so is further 

secured. Your bill must authorize banks to have extra authority 

to advance money on overseas shipments through trading companies 

with guarantees or whatever support the banks require. And I repeat 

that whatever financing the banks owning trading companies provide 

their own trading companies,must be available on the same terms for 

all trading companies. Otherwise your trading company act will be 

destructive and unfair.

This bill tries to deal with the real need for greater export 

financing, by allowing banks to own ETC. The giant banks will thus 

probably buy or form ETC's,' which will have large credit facilities.
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This competition could kill us quickly. Similar special credit, 

facilities must also be made available to independent ETC's or 

this bill will destroy and disrupt more than it will create. The 

Senate bill does require credit must be offered by banks to all 

ETC's on the same basis, but there is little credibility in this 

clause.

This historical lack of unconventional or export financing or 

traders financing has limited the size of our ETC companies, as 

has the structure of the American commerce and industry.

However, there are other important biases against America ETC's; 

rules and regulations which have evolved over the years for various 

reasons.

It certainly is a disruptive thing that if my company sets up an 

export operation of a manufacturer, that after we build it to a 

certain size, we lose the whole thing to the staff of the manufacturer, 

because he has the resources and the tradition of managing his 

own sales. In our commercial world of overseas sales, American 

companies are infamous for the lack of consistency of export policy, 

for their changes in sales programs, even for their irrational 

behavior, and for their unfair treatment of the local distributors, 

as well as ETC's. There exist laws against this American style of 

doing business - Broker Protection Laws, Importer Protection Laws, 

in 18 different countries.

Some of these changes in policy result from terminations of
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relationships with export trading companies, which of course also 

do great damage to our trading companies. Therefore, some favorable 

systemic advantage to these trading companies is necessary for 

them to develop importantly.

You therefore have a present situation where the U.S. export trading 

companies, members of my Association, do not have the bank credit 

and are limited in their ability to help increase U.S. exports 

because of the structure of our economy and these biases against 

them'. With the right kind of support, our own company could double 

or triple its business every year. We have good people; experienced, 

qualified, talented trained people; we are a resource that can be 

an important contributor to the expansion of U.S. exports and the 

balancing of trade.

We, therefore, suggest that besides recognition of export trading 

companies as important and the recognition of accounts receivable 

financing as a problem area, it is desirable that your legislation

contemplate special support for existing export trading companies, and——• *. 
the correction or removal of existing biases, restrictions and

.limitations on American ETC's.

For example, the FCIA programs of insuring political and credit risk 

overseas are at the present time structured against the independent 

export trading company, and in favor of multipliers like banks or 

financial groups.

Of course, the FCIA's problem of the political interference in what

66-212 0-80-7
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should be commercial matters, like the elimination of disfavored 

nations from the FCIA credit insurance, injures both the 

manufacturing exporter as well as the export trading company/ but 

as this credit insurance and political risk insurance perhaps is 

more crucial to the more modestly financed exporter, this policy of 

withdrawing FCIA coverage from nations who have earned our political 

displeasure is more harmful to export trading companies. The Exim 

bank participation in the FCIA program, in the area of political 

risk insurance,is also prejudicial to export trading companies, 

because whenever there is trouble in market country, which is just 

when we need political risk insurance most, we find the political 

risk coverage withdrawn.

We could pay higher premiums, commensurate with a higher risk, in 

problem markets like Lebanon or Salvador or tibya, but the Ex-Import 

Bank is unable to help us.

Our Association also feels that other discriminations against the

export trading companies should be corrected, as follows:*-—- \,

I. For example, soitie 20 years ago, the Federal Maritime Commission's 

effort to protect the forwarding companies, which prepare documentation 

for shipment versus the large American corporations, ruled that only 

those forwarding companies could receive the freight brokerage which 

is customarily paid by steamship companies. ETC's were lumped with 

the manufacturers and are unable to receive this freight brokerage.

Fewtrading companies abroad are similarly prejudiced. We agree that
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forwarders must be protected against their clients to some extent, 

by the manufacturers not being able to receive, the export freight 

brokerage, but the ETC's must get this brokerage to compete with 

trading companies around the world, and to have ah advantage or 

strength in relation to the manufacturer.

II .ETC's should also be authorized to act as NVO's.

III.ETC's should be allowed to earn insurance commissions on 

Marine insurance.

IV. In a recent burst of economy, the U.S. government started to 

charge more for participation in export trade shows around the world 

to the participants to cover part or all of the expense. I remember 

one run-in I had with a gentleman for the OMB, who said they were 

evaluating the performance of the export development shows around 

the world on just how much revenue they could develop from the 

participation of the U.S. manufacturers or traders. It seems so 

obvious to me that the more important measurement would be the amount 

of trade which is developed on a short or long term basis. These 

trade shows are a Trade Development 'tool and therefore, ETC's should 

have a special status in these shows rather than being limited as 

to the number of principals whose products they can exhibit. The 

ETC should not be required to pay fees which compensates all the 

expenses of these shows, as it is a major function of ETC's to 

introduce new manufacturers to export, and trade shows are an 

important technique in this effort! A U.S. policy objective has 

been getting many U'.S. manufacturers newly into the export business.
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ETCs are traditionally a vehicle for a manfacturer to enter newly 

into exporting. We do not necessarily agree with Commerce's 

projections that there is a great volume of exports available to 

that large percentage of American manufacturers whose products are 

not exported. If a product cannot be sold widely throughout the 

U.S., it probably can't compete overseas, but there certainly are 

some such manufacturers whose products can be newly exported.

Incidentally, our association has been active in running with 

Commerce "match-making conferences", where the SBA or Commerce has 

rounded up a group of manufacturers, new or relatively new to export, 

and we have provided members of our organization to meet with these 

prospective exporters. One such meeting took place in New York 

yesterday.

Similarly, the World Trade Institute, which is part of the World 

Trade Center in N.Y., has received-a grant from the Economic 

Development Administration to put about 100 manufacturers newly into

export, and our Association is cooperating with WTI and many of these—— *. 
manufacturers, it is contemplated will work with our ETC companies.

V. Entering the export market is an expensive undertaking, even 

for an export management company or export trading company that 

specializes in the field of the manufactucer's product. We are 

limited in what we can do for the manufacturer, because the history 

and structure of the economy contemplates that we will be working 

for him during the developmental phase and, at a certain point, the 

manufacturer may contemplate taking over the export sales himself
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because, the way we are structured, there are few advantages for 

him to continue with the export management company, except the 

expertise they have provided.

Those ' troublesome export start-up expenses might be 

subsidized. It would make the ETC system work very much better if 

subsidies could be available to the manufacturer who employed an 

EMC to help cover expenses such as new personal, travel, publicity., 

and advertising, shows, etc. Perhaps tax incentives* double expense 

deductions; by manufacturer and ETC.

Many export subsidies are purportedly limited by GATT, butxin 

almost every type of subsidy, some countries seem to do better 

than the U.S. For example, Australia pays for exporting teams of 

theirtrading companies to travel around the world. Other countries 

will pay for individuals from overseas to come for training.

VI. A specific problem is the obtaining of performance bonds, 

primarily in the Middle East, and elsewhere. The way our economy is 

structured, such bonds-'are not readily available to ETCs'- The 

Middle East will not accept insurance company performance bonds, but 

banks are unwilling to provide them, unless it can be on a balance 

sheet basis, which is therefore not available to many ETC's. Performance 

bonds are an export tool we need. I return again to the crucial 

problem of the export development effort of the export trading company 

with the new to export manufacturer. This is costly and, because 

there has to be a relatively quick payout, the manufacturer or the
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export trading company is limited to the amount of effort and, 

therefore, money he can invest in the export development effort. 

There have been a number of recognitions of this in Commerce 

programs, where there have been contemplated but seldom implemented 

subsidies for these crucial starting up years in this relationship. 

If these subsidies were available to the export trading company, and/or 

to the manufacturer who worked with an EMC or ETC, it would provide 

the kind incentive to use these ETC's to expand exports.

Similarly, at the end of the 5, 10 or IS year period when the export

management company is in a matured situation with developed

sales, the manufacturer could continue this relationship in one form

or another with his ETC, as it would be more economically feasable

if there were s>me economic advantages for the manufacturer to continue.

VII. There has also been a history of discrimination in Commerce and 

other governmental agencies against trading companies. We hold 

agencies with principals who have been actually advised by Commerce 

not to do business with export trading companies.

VIII. Our Association tries to police its membership, we have a code of 

ethics, and we have basic requirements for membership, but we are 

entirely voluntarily staffed, with a very minimal budget, and so 

there are great limits on what we can^to police our industry. Our 

trade association could benefit from specific programs to aid our 

industry; perhaps even a TEMPS program for such an association. 

In conclusion, we regard this bill as a serious effort to deal . 

with an important problem and resource - ETC's and export 

financing. But it must build on existing ETC's; not only create 

new ones, to make real sense. Our group is ready to cooperate with 

any export trade expansion efforts. We only hope we will not be 

destroyed in the process.
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Mr. BINGHAM. Well, let me ask you a question. Now, in all the dis 
cussions I have had about this legislation, I have understood from the 
very beginning, of course, that there were export trading companies.

Mr. CHEW. I appreciate the invitation very much.
Mr. BINGHAM. We have mentioned some of the large grain com 

panies as examples. It is not the thought of any of these bills to start 
something new, but rather to facilitate the growth.

Mr. CHEW. One of my members, Mr. Bingham, said it looks like 
Congress is trying to reinvent the wheel. That is the way it reads. 
There are no references to existing American export trading com 
panies in the legislation.

Mr. BINGHAM. I have just been looking at my bill since you started 
speaking, and I think you have a very good point there. That is sim 
ply an oversight, because we all know that they are there, and what 
we are trying to do is to remove some of their difficulties.

Mr. Rees spoke at some length about the advantages of economies 
of scale. You speak of trading companies as being almost necessarily 
small. There is a conflict there. He says they could be larger, if you 
have certain provisions, certain facilities.

Mr. CHEW. There certainly are economies of scale, although trading 
is essentially one man talking to another man who is qualified and 
experienced, trained, and who has access to resources. There certainly 
are economies of scale, but when I do business with Marubeni, whom 
I sell three quarters of a million dollars to, I talk to one man. He has 
got access to tremendous resources, to facilities, and if my banks were 
internationally inclined, I might have the same financing resources 
he has without having to sell my company to the banks.

But we do not oppose the bill; your bill is a good framework to 
add in these extra incentives to the existing export trading companies, 
which will also apply to the banks. I think if the people who sponsored 
this legislation, the bankers' associations, knew much about the trad 
ing business, they would have gotten these provisions in there already.

So we are helping out the bank trading companies perhaps.
Mr. BINOHAM. Now, Mr, Ducat, you have a statement also. That 

will be incorporated in the record in full, if you want to summarize 
it for us.

STATEMENT OF J. B. DUCAT, PRESIDENT, BREWSTER, LEEDS & CO.
Mr. DUCAT. I will be very short. I do not have the educational back 

ground and experience to be effective in questions of this kind. I 
represent a plain Yankee peddler. I am a salesman who travels all 
over the world who is the president of a small, medium-sized export 
company.

BANK PARTICIPATION

What confused me today is the application of the title "Export 
Trading Company." Never is the English expression ''exporter" used. 
Export office, export management office. We have 800 to 1,000 skilled, 
typically American, merchant offices in this country which sell tens of 
thousands of products to more than 100 markets worldwide. We have 
learned in the many years of our existence numerous details which 
make us understand world needs and habits. Based on my 35 years
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with Brewster, Leeds & Co. banks, in my humble opinion, should 
not be permitted to participate in the ownership of export firms. 
American banks should first be taught to finance the business of the 
American exporter.

American banks, in comparison to overseas banks, are most unco 
operative in helping us overcome our financial needs. We should get 
more from FCIA—Foreign Credit Insurance Association—which 
holds back supporting our efforts to give credits to foreign customers.

Many things I have read in great haste—I only became aware of 
this development last Saturday. I think many things are very good in 
there and should be followed through. I personally see one deep evil 
in this development: Permitting American banks to own part of export 
organizations.

[Mr. Ducat's prepared statement follows:]
PREPARED STATEMENT OF J. B. DUCAT, PRESIDENT, BREWSTER, LEEDS & Co.
There can be no question that the fiscal integrity of the United States de 

pends, to some considerable degree, upon a balance of its payments within the 
world. Without a balance of trade, as we have experienced in the past few years, 
the entire economy of this country will continue to be adversely affected.

There is also no question that encouragement must be given to increased ex 
ports by the United States. However, the Senate bill with reference to export 
trading companies in the Export Trading Company Act of 1980 is not the proper 
direction for this country to pursue at this time.

It is, therefore, imperative that the drastic proposals of the Export Trading 
Company Act of 1980 must be carefully considered and weighted as to the effect 
on the commerce of the United States.

Before making any general comments, it is felt necessary and proper that 
we put into proper perspective what the Senate version will do to the traditional 
export traffic of the United States.

The guts of the act proposes a radical and far reaching change of direction 
for this country which could result in disastrous implications, causing the loss 
of employment for many thousands of persons now in the export field, as well 
as many thousands of jobs in manufacturing and the loss of millions of dollars in 
tax revenues. The implications and thrust of the act runs contrary to the entire 
traditional concepts on which the strength of this country has been founded. 
Traditionally, that is the belief that the small, medium-small and even medium- 
large companies are, in fact, the backbone of our economy.

With all the words contained in the act, the basic thrust, as proposed by the 
Senate, will have the effect of removing from the banking industry all of its 
restrictions as to becoming commercial enterprises as applied to export. The 
Act, in fact, would permit the banking industry to become exporters, controlling 
the direction of export by this country.

While the act recognizes State banks, small banks, large banks, the real effect 
is to place in the hands of the multinational banking community the control of 
and the future direction of our export endeavors. The act, in its own language, 
would permit "ownership of export trading companies by banks, bank holding 
companies and international banking corporations."

The restrictions imposed by the act on the banking community are, in reality, 
meaningless. For example, the restriction that a banking organization "may in 
vest not more than 5 per centum of its capital and surplus in the voting stock 
or other evidences of ownership of an export trading company" is a meaningless 
restriction. When one speaks, as the banking industry does, in terms of billions 
of dollars, an inhibitor of a 5 percent limitation of capital and surplus, is 
ridiculous.

While no individual bank would necessarily control any one giant trading com 
pany, a consortium could well do so under the terms of the act with complete 
impunity.

Little faith can be placed in the administrative restrictions imposed by the act.
The complete exemption by the act of all export trade, export trade activities 

and methods of operation of any association "from the antitrust laws removes
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completely any and all restrictions of the multinational banking industry from 
assuming the complete control of the export destiny and future of this country. 

Since this committee is thoroughly familiar with the act as proposed by the 
Senate, no useful purpose will be served by a complete review of the act pro 
posed. All of the act is not negative. The basic concern of Congress for the welfare 
of this country and its recognition of the absolute necessity of encouraging 
exports is long overdue. But this act as proposed is a disaster for those companies 
who are now engaged in the export field other than the commodity trading com 
panies, and the large manufacturers and conglomerates which have their own 
export departments.

If indeed the large commodity trading companies, the exporters of agricultural 
products, the giants of industry, the multinational companies will be little affected 
by the impact of the Export Trading Company Act of 1980, we must look to the 
areas of export companies that represent the balance of our export trade from 
the United States.

By and large the balance of the manufacturing community, the small, medium 
and some large manufacturers in the United States have historically been serviced 
in the international market place by export management companies or export 
trading companies.

There are literally thousands of individuals or very small exporters who operate 
in the United States. However, for the most part these manufacturers are being 
serviced throughout the world by 800 to 1000 companies, and, these companies 
generate substantial sales of American products abroad. In volume of dollars, 
they handle billions of dollars of foreign commerce. Without exception, these 
800 to 1000 export management companies or export trading companies are the 
product of American enterprise in its purest and most meaningful form. None of 
these companies are giants when compared to the large trading companies backed 
directly or indirectly by governments abroad but together they account for a 
substantial contribution to the stability of the export trade of the American 
manufacturer throughout the world.

These companies represent thousands of import companies throughout the 
world. They are by and large service companies selling and marketing American 
products throughout the world. Without them, there would be no exportation 
of many thousands of items manufactured in this country.

These 800 to 1000 companies represent the backbone of American export via 
bility. Without them, many importers abroad could not exist.

It is these 800 to 1000 businesses and the countless individual smaller ex 
porters who will be affected most by the proposed act.

The end result follows that with the destruction or substitution by large 
multinational trading companies owned and controlled by banks, that the im 
porters abroad, who are dependent on them, will likewise be forced out of 
business.

The Export Trading Act of 1980 is clearly aimed at the ultimate destruction 
of the export management companies, export trading companies and individuals 
as a viable force in American commerce.

If this Act becomes law, few can survice. They do not have the capacity, the 
financial means, to compete with the monsters that Congress, by this act, would 
create. One by one they will be swept aside and destroyed by the giant trading 
companies which are the end product to be created by this act.

Through the years, the export community In the United States has grown by 
the effort of this segment of the export community.

Tens of thousands of jobs and many millions of dollars of tax revenue will be 
lost.

The overall effect on foreign importers will be catastrophic. It is nothing more 
than common sense to recognize that the emphasis by big trading companies 
will naturally gravitate to large firms abroad and, more importantly, to their 
own affiliates.

Ultimately, this country would find itself in no different position than other 
countries who have utilized the concept of large trading companies, backed either 
directly or indirectly by banks and government, where the small, medium or 
even large exporters of goods has no marked impact on the foreign trade of 
these countries. Fortunately, there is a difference between the United States 
and much of the rest of the world. This country has historically supported the 
smaller manufacturer. Here in the United States we have hundreds of thousands 
of small to large manufacturing concerns, manufacturing enterprises created 
and owned by Americans. Many of these would lose their market share abroad.
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It is trite to say that we must all recognize that a real thrust should be made 
toward an increase of export by the United States.

Many of the smaller manufacturing concerns will not be able to survive in 
a complicated financial world of today without turning to export. But it is no 
answer to providing necessary funds for increased export by turning the control 
of billions of dollars of export potential of this country over to multinational 
banks.

Of course, financing of exports should be made easier—of course, funds should 
be provided to further our position in the world market—but it is our contention 
that this goal would best be served by building on the present existing structure 
of the traditional ex[>ort management company as well as the export trading 
company.

Moves have been made by our Government offices to create more interest in 
export by the smaller and medium sized manufacturer who may or may not be 
able to handle this directly and we object to the fact that our Government 
sources very rarely promote the use of an export management company or an 
export trading company.

The accumulated knowledge of the tens of thousands of people today engaged 
in export would be the best basis for a worthwhile expansion.

Bringing the entire matter directly into a realistic and common sense per 
spective, the Export Trading Company Act of 1980 is nothing more or less than 
a congressional subsidy of the large multinational banking industry which will 
swallow the independent export management companies, the export trading 
companies and the thosuands of individual exporters bit by bit until they are 
only part of Americana history.

Mr. BIJTOHAM. Are you referring to majority ownership, or does 
your comment apply to even 10 percent ?

Mr. DUCAT. I do not want banks to become exporters. I want them 
to earn a lot of money by helping us exporters do the business. Their 
commodity is money. Our commodity is trading. Thousands more 
export offices should be founded. Many people have been discouraged 
to remain in this trade because the support which the little- or medium- 
sized exporter had in the past was infinitesimally small. Many people 
left this trade because they couldn't fight it out. I welcome all the help 
which is being proposed here.

I, as an individual whose skill and diligence refers only to selling— 
this is my forte—would be very happy if I knew that banks would be 
come in any way or form partners in international companies—in 
export companies, forgive me.

Mr. CHEW. I think that Mr. Ducat's point of view is shared by 
many, many members of our organization. However, the association 
has not taken this position. We think that banks should be much 
more active in exporting, trading and exporting, import-export. Amer 
ican banks are much less knowledgeable in export than the foreign 
banks.

Mr. Rees told a story about an exporter on the west coast who had 
struggled for 30 years to bring his company up to $10 million because 
he could only borrow iy2 times his capital from his bank. I know that 
exact exporter. He now works with a Brazilian bank and borrows six 
times his capital.

I also have gone to an international bank. So American banks have 
to be brought to financing exports through one mechanism or another. 
That is really the first step. Once they have learned something about 
financing exports, then perhaps they would have some place in the 
ownership of export trading companies.

The example was cited earlier of Lloyds Bank which owns Drake 
American. Lloyds Bank is a bank that lends traders many more times 
their capital than American banks.
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Mr. BIKGHAM. I might comment, in case you are not familiar with 
our procedures here, that any bill that we were to report out of this 
committee that affected the powers of banks to invest in foreign 
trading companies would have to be referred, I assume would be re 
ferred upon request, to the Banking Committee before it could be 
considered on the floor because we in this committee do not have 
jurisdiction over banks and the power of banks.

Mr. CHEW. I think Senator Proxmire's comments about the bill 
when he tried to bottle it up last week, that it would be of benefit only 
to money center banks, was very true. Small or regional banks could 
not use this bill. It would be a tremendous advantage to the money 
center banks and no advantage to the local banks. But nevertheless, 
we don't oppose the bill because we think that some kind of export 
trading company legislation and some kind of incentive for banks to 
foster, to have an interest, to be encouraged to finance export trading, 
is necessary.

Mr. BINGHAM. Well, I would like to come back to Mr. Ducat, because 
he feels so strongly about this. It would seem to me, without knowing 
anything at all about your business, Mr. Ducat, that the very problem 
you cite about getting so little cooperation from the banks in your fi 
nancing needs might be somewhat alleviated if the banks were allowed 
to have at least a partial interest in your companies.

Mr. DUCAT. I made the wrong impression on you. I and my company 
have no complaint about the assistance which Brewster, Leeds & Co. 
got. It is common knowledge that the assistance an English or German 
or Dutch exporter gets from local banks is tremendously different and 
more positive.

Mr. CHEW. And that is owned by an English bank.
Mr. DUCAT. No, please. Now take for instance a simple example. A 

man gets an order for $1 million and a letter of credit is being sent 
from abroad. If you are an exporter in Hamburg, Germany, and you 
don't have more, than $5,000, you can arrange financing in Hamburg 
against that letter of credit, the bank getting all the securities, that 
when they advance the money to the manufacturer guarantee the pay 
ment of the invoice. But they are well taken care of.

The same man in New York, $5.000 capital, he gets $1 million letter 
of credit from abroad, he goes to his own bank, the bank will begin to 
negotiate on the net worth of his company and ignore the fact that 
there is a $1 million letter of credit.

This is just an example.
Mr. BINGHAM. Is that because of banking policy or banking law ?
Mr. CHEW. I don't know.
Mr. DUCAT. I do not know.
Mr. BiNGiTAit. Let's ask Mr. McCouch the question.
Mr. McCoueii. Mr. Chairman, I would like to respond briefly to 

this question of U.S. bank responsiveness. American banks, both small 
and large, are actively involved in trade finance. My organization has 
an international portfolio consisting in large part of short-term trade 
finance transactions. We and many other U.S. banks are involved in 
financing the Japanese trading companies whose leverage, figures are 
well known. To do so, we must deal in risk assessment, and here we get 
into questions of system, and organization which would lead a bank 
to feel relative comfort, with a leverage of 30 to 1 in a Japanese situa-
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tion and very uncomfortable with a leverage of considerably less in an 
analogous American situation.

I think the value of the legislation that we are examining here is that 
it fosters the development of export enterprise with which American 
banks can deal on a basis of comfort, a situation which perhaps has 
never existed with a broad spectrum of U.S. export trading companies 
before.

Mr. BINGHAM. Let me ask you two gentlemen, since you represent 
associations in this field, have you had any conversations about this 
legislation, or would it be profitable for you to have conversations 
about this legislation and exchange views as to what might be appro 
priate improvements in the bills that we have before us ?

You represent the banking industry; Mr. Che\v represents the export 
industry. Why can't you get together?

STATEMENT OF GARY M. WELSH, PRATHER, SEEGER, LOOLITTLE
& FARMER

Mr. WELSH. Mr. Chairman, the Bankers' Association for Foreign 
Trade began discussing the bill in the association's subcommittee on 
export promotion, and that is where the endorsement of the bill was 
first developed. Then it went up to the full board.

If I could, I would like to reply briefly on two comments. I used to 
be an attorney with one of the bank regulatory agencies, and one of the 
problems facing banks has been a series of regulatory impediments 
which have prevented banks from even taking nominal title to goods 
in different situations. There was a situation that Congressman Rees 
discussed in the case of Lloyds Bank. The Federal Reserve made 
Lloyds Bank divest Drake America Corp. because it took nominal 
title to goods in the process of arranging for export sales overseas. 
Bank regulators have thus been very much against banks even taking 
nominal title to goods in light of what they perceive to be very strict 
legal requirements concerning the separation of banking and com 
merce. So I think when the banks first approached this, they saw it 
principally as a way of removing some of the regulatory and legisla 
tive impediments that have existed, and I think we have documented 
those in the appendix to the statement. And I think we have had as 
much interest from the nonmoney center banks, in fact, more interest 
from the nonmoney center banks, once this legislation got started, than 
we did from the money center banks.

And the second comment is that it was said that the provision on 
preferential loans would be unenforceable. That is simply not cor 
rect. While I am sure these gentlemen have a lot of problems to deal 
with in looking for incentives, banks have one problem that nobody 
else has, which is they are examined yearly by either the Federal Re 
serve System, Comptroller of the Currency, FDIC. or State banking 
authority, and one of the items that is first examined, is any categories 
of loans that are subject to special legal restrictions. That is, the first 
thing they are going to look at are loans tha.t are being made by a 
bank to its export trading company, and they are specifically going 
to be enforcing that in bank examinations.

Now, that doesn't become public. That is between the bank and its 
examiner, but that is a very close relationship in terms of when an
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examiner criticizes a bank, that is something that is usually corrected 
very quickly.

Mr. CHEW. Can I respond to that point because that provision lacks 
credibility to us. We realize the banks are regulated. The provision 
says that if a bank owns a trading company and gives it credit, it 
must give credit to other trading companies on the same basis, which 
may work to provide some export trading financing of the kind which 
is lacking in this country, because as one of you has mentioned, there 
are limitations which I don't understand on how the American banks 
can operate on export transactions as compared to foreign banks, 
which limit the amount of money they can use to finance export trade.

I know very little about the relation between a bank examiner and 
a bank, but I am quite comfortable with the statement that the bank 
can easily defend a loan to its own trading company subsidiary which 
it will have beefed up properly with a nice looking financial statement 
as compared to an export trading company that they do not have an 
interest in and which may have a modest balance sheet.

We would like to be like the Japanese trading companies with small 
capital, with the great leverage of the bank's ability to lend to us on a 
transactional, not balance sheet basis.

So the way that provision reads, I cannot evaluate it. I have read 
that Stevenson bill, and obviously it was written by lawyers and bank 
ers trying to deal with a great-myriad of history of legislation con 
trolling banks which is impossible for a layman to understand. But 
that provision could bear reexamination. It requires some kind of 
automatic self-enforcing provision or else it is going to be meaningless. 
I'm sorry.

Mr. BINGHAM. Well, it is getting late, and I want to recognize Mr. 
Lagomarsinp, but let me ask you one question. In the view of your 
association, is it crucial to this legislation that the banks be enabled to 
invest up to or to buy a majority, a controlling interest in a trading 
company ?

Mr. McCoucH. Mr. Chairman. I think it has to do with the relative 
effectiveness of the legislation. Certainly there are some banks which 
would be satisfied with a small minority share. There are others whose 
policy is typically to take a larger share. These. I think it is fair to 
say, would exclude themselves if they couldn't pursue that line of 
organization.

I think it is fair to say also that you might find the negative effect 
most significant in the regional banks and smaller banking organiza 
tions whom it would be our hope in BAFT could be most involved in 
the trading companies.

Moreover, existing export finance organizations, some of which are 
presently controlled by banks and which could conceivably expand 
their export finance capability into the trading compan)' sphere, would 
be hampered in doing so if the limitation on ownership were severe.

Mr. BINGHAM. Thank you. Mr. Lagomarsino.
Mr. LAGOMARSIXO. Mr. Chairman, you asked the question I was 

going to ask, but let me follow up on that.
What would be your position on the bill if all references to bank 

ownership were eliminated?
In fact, as I understand it. several of the bills don't contain it at all.
Mr. McCoTTCH. If all references to bank ownership were eliminated 

it would be an interesting piece of legislation, but I think banks would
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view it as relatively limited in its effectiveness, and certainly, of course, 
very limited in its effectiveness with regard to direct bank interest.

Mr. CHEW. On the other hand, the export trading fraternity in the 
United States might not be disrupted terribly. I would submit that 
certainly the question of majority ownership, you haven't asked me, 
you asked the banks, maybe later, it is a pretty, pretty terrifying 
thing to come in. Banks have not been in this field. Banks have not 
been on the commercial operations. To let them go in with a majority 
ownership is a very dramatic change from customary.

I look at this from my worm's-eye point of view. I have credit 
lines from several banks. I can imagine myself negotiating renewal 
of those credit lines which are essential to the operation of my busi 
ness, with a banker that was trying to buv me, with a bank that was 
owning another trading company. Impossible.

Mr. LAGOMARSINO. What if, instead of ownership, it was 5 to 10 
percent ?

Mr. CHEW. I think that is the good part of the bill. I realize the 
banks are very ambitious on this. If the banks did have that kind of 
ownership, not necessarily 5 or 10, maybe more, they would obviously 
have to commit their resources and attention to the export trading 
company, their personnel, and their lending capacity, and because 
they are lending money to their own trading companies, they would 
develop the facilities that would become available to other trading 
companies. American exports would develop.

So the purpose of the bill would be effected. Banks would become 
more comfortable with export trading companies because they would 
o-wn some on a minority basis, and they would learn about export 
financing, and American banks have a lot to learn. But control is 
unnecessary and destructive.

Mr. LAGOMARSIXO. Mr. Ducat might not agree with you.
Mr. DUCAT. I would like to add the following statement. We, in 

this country, have thousands and thousands of experts who know 
how to sell American merchandise throughout the world. If we look 
at Japan as an export country we find that about 10 trading com 
panies are controlling this whole business and they are always inter 
linked with banks. If we are jealous of this and we want to be as 
successful as they the question is: Are we willing to pay the price 
to kill our export industry which we have here in order to change to 
the Japanese system where 10 or 12 colossal organizations will control 
98 percent of the total exports?

I personally believe——
Mr. LAGOMARSIXO. Do you think that would happen if banks were 

limited to, say, 5 or 10 percent ?
Mr. DUCAT. Mr. Lagomarsino, you are speaking of percentage of 

participation. I am speaking of the whole system. If I am a partner 
in a company and I am only permitted to buy 5 percent of the stocks, 
I still will do everything in my power to make this company success 
ful, almost as much as if I would own 51 percent or 100 percent. 

We, in our American system, have always helped the small man to 
grow and be successful, and many of our large industries today started 
on a very humble basis. The export business of America is loaded 
with talent, with bright people, diligent people. They are willing to 
work hard. If they didn't succeed more than they did up to now, it
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is because neither the Government nor the banks have given them 
enough support. Give more support—let the banks show that they 
can help the exporters—and let's start 5 or 10 years from now what 
additional contributions are feasible from the banks when they have 
shown that they help the present group of American exporters.

You know, one more statement, forgive me, one more statement 
I have to make. When I heard this afternoon such peculiar stories, 
how wonderful the banks are equipped to help the American export 
business—they have an office in Brussels and in Hong Kong and you 
walk in and you have all the services—these are stories. We have all 
the offices and telephones and assistance all over the world in one 
form or another. What we have got is the knowledge, the ability to 
use American merchandise throughout the world. Our banks have the 
ability and the knowledge to make money with money. I resent that 
they become exporters. 

Mr. LAGOMARSINO. To any degree.
Mr. DUCAT. To any degree for the next 5 to 10 years. Let them first 

help us, let American exports grow by their being more helpful. They 
have offices in Hong Kong. Let them help us to do more business in 
Hong Kong.

Mr. LAGOMARSISTO. You mentioned two problems. One of them is 
Government, and I agree with you that the Government is probably 
your biggest problem, and the other one is banks. But unfortunately, 
although I suppose we might be able to do something about the Gov 
ernment, I am not sure we can, we can try, I don't think we can pass 
a bill that says the banks have to loan you money, but I don't think 
they would necessarily do it.

We can work on one, but I'm not sure about the other one. 
Mr. CHEW. But some of the disincentives for lending on trans 

actions which the banks are familiar with, I don't know why Lloyds 
Bank or Mitsui Bank can lend the million dollars on Joe's trans 
action and the American banks can't. They just cannot. They are 
limited.

Mr. LAGOMARSINO. Well, let me ask the bankers, are there Federal 
regulations or State regulations that prohibit that kind of lending? 

Mr. CHEW. Transactional loans rather than balance sheet loans. 
Mr. McCotiCH. I will let Gary respond to the legal aspects of the 

question but, these aside, there are differences in risk assessment 
between American banking orgagnizations and foreign banking orga 
nizations. Foreign banking organizations bring with them to this 
country ingredients of their own cultural, commercial, and lending 
practices. So it is natural that risk assessments will differ.

As a digression, but related to what has been said before, I should 
say the comparison between the Japanese and the American trading 
company development should only be a very limited one. The Japanese 
system, from top to bottom, is so drastically different from the Ameri 
can system, from the Ministry of International Trade and Industry, 
the Ministry of Finance, the Bank of Japan, to the interlocking owner 
ships of the trading companies and the banks and the groups that 
dovetail with them, that to expect an American trading company 
system to develop along lines which would in any sense be parallel 
I think is very wide of the mark.
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Returning to your question, one specific example of restriction on 
trade finance that could be mentioned is the ceiling on acceptance 
financing which most of the money center banks have run up against 
pretty severely in the last 6 mouths to 1 year. More financing could be 
done through this vehicle were it allowed, and I mention this not to 
suggest that it should be allowed. The regulators have their reasons 
for imposing the requirements. But there is a ceiling which is an 
impediment to that form of trade financing, including financing of 
U.S. exports.

Mr. CHEW. And there is no bias toward export in the system. That 
is what we need.

Mr. LAGOMARSIXO. Well, it is obvious to me with hardly any knowl 
edge about complicated international banking, but having been in 
Japan, I think the big difference is that the entire government, the 
whole thing is directed at export. That's it. They aren't concerned, at 
least to nearly the same extent we are, in a lot of other things. That 
seems to be the major governmental function.

Mr. DTJCAT. Mr. Lagomarsino, what you observed in Japan exists 
in many other countries, without this vehemence as you have it in 
Japan.

Mr. Chairman, when I made certain negative remarks before, 1 
would like to correct the impression. I was treated beautifully by my 
bank. I have been treated quite well by FCIA. Brewster, Leeds has 
pushed through many things which others who are less diligent or 
powerful didn't succeed in. But if I would have had more support, if 
my banks would have been more aggressive or liberal, if FCIA would 
have been as advanced as, for example, British or German credit risk 
insurance programs permitted, I would have grown multiple in com 
parison to what I grew in the last 35 years, and many small men who 
start out as one-man operations cannot grow or cannot grow fast 
because of the hurdles which exist, or the noncooperation which exists, 
in America are enormous.

Mr. CHEW. These systemic disadvantages to export trading com 
panies are very great. There are no advantages, there are no biases in 
the system in favor of export trading companies hi this country. We 
are so little regarded that we were completely overlooked, even in the 
export trading company bill. We are a resource and can make a sub 
stantial contribution to American exports if we are fostered.

Mr. LAGOMARSIXO. You know, I want to say obviously there must be 
something to export trading companies or we wouldn't have export 
trading companies, everybody would be handling their own products, 
and my view of the legislation is it would be a way, if we do it right, 
to assist the formation of more companies and to assist those that are 
already in the business.

Now, it is, like a lot of these things, unfair, probably, because you 
have gone through that, you have taken your chances and you have 
risked your money and all that, and it is true, if this is successful, it 
will make it easier for other people and they won't have to fight all the 
dragons that you have had to. So from that standpoint I will have to 
agree.

Mr. CHEW. But we are submitting, Mr. Lagomarsino, that from our 
experience of Congress contemplating reinventing the wheel, con-
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templating bank-owned trading companies, contemplating that export 
trading companies are going to be a part of the export picture of the 
United States, from our experience we are recommending that they be 
given certain advantages which export trading companies have in other 
countries.

Mr. BINGHAM. We understand that.
Mr. CHEW. I would submit that the Senate bill does not do this, Mr. 

Lagomarsino. It only provides, besides the Webb-Pomerene and the 
antitrust and small funding certain export support—the main thrust 
of the Senate bill is to set up bank-owned export trading companies or 
to allow them to buy into existing export trading companies. It does 
not benefit existing ETC's or even the new bank-owned ETC's. The 
bill needs much more work. What an export trading company bill 
should do in the United States is eliminate some of the disadvantages 
or give them some of the advantages which other export companies 
have in other nations.

Mr. LAGOMARSINO. Well, if I just might in closing for myself say that 
I think one of the very important things we can do is rewrite if not 
repeal and rewrite the Webb-Pomerene Act because it is very apparent, 
or at least it would be apparent to me if I were thinking of going 
into this business, with the recent action of the FTC regarding agri 
cultural cooperatives which were supposed to be exempt from such 
kinds of activity, that you just can't be sure that if you have gotten 
into something like this that the FTC or the Justice Department is 
going to come after you, and even though you may well win, it is 
hundreds of thousands if not millions of dollars later and all that.

So I think if we are going to try to—if we are going to make this 
thing work, this preclearance situation is probably as important as 
anything else.

Mr. BIXGHAM. Well, thank you very much, gentlemen, and you can 
be sure that your suggestions will be considered.

[Whereupon, at 5:4=0 p.m., the subcommittee adjourned, to reconvene 
at the call of the Chair.]

66-212 0-80-8



EXPORT TRADING COMPANIES

WEDNESDAY, JUWE 4, 1980

HOUSE OP REPRESENTATIVES, 
COMMITTEE ON FOREIGN AFFAIRS, 

SUBCOMMITTEE ON INTERNATIONAL
ECONOMIC POLICY AND TRADE,

Washington. D.O.
The subcommittee met at 2:05 p.m. in room 2200, Rayburn House 

Office Building, Hon. Jonathan B. Bingham (chairman of the sub 
committee) presiding.

Mr. BINGHAM. The Subcommittee on International Economic Pol 
icy and Trade will be in order.

The subcommittee today continues hearings on proposals to 
expand and encourage export trading companies and export trade 
associations.

Since the subcommittee's last hearing on this subject, several new 
bills have been introduced and referred to the subcommittee. These 
bills. H.R. 7310 by Mr. LaFalce, H.R. 7364 by Mr. AuCoin, H.R. 7436 
by Mr. Reuss, and H.R. 7463 by Mr. Neal, will be added to the bills 
under consideration in conjunction with these hearings.

Next Tuesday, June 10, the subcommittee will hear the views of 
the executive branch on these bills.

Does the gentleman from Washington have a statement to make?
Mr. BONKER. I would just like to thank the chairman of the sub 

committee for conducting these hearings on legislation which is indeed 
timely. We have before us several bills that are of general interest 
to this country in our efforts for world trade. They are of particular 
interest to the Northwest, for our ports stand to benefit greatly from 
the encouragement of export trading companies.

Puget Sound ports have a unique advantage in exporting. They 
are at all times 1 to iy2 days closer to the Pacific rim countries than 
any other place on the west coast. This is coupled with the fact that 
the United States is trading more and more with all Pacific basin 
countries.

By 1977, U.S. trade with these countries surpassed trade with 
Europe for the first time. All indications are that it is on the increase. 
One out of six Seattle jobs is dependent on foreign trade. This number 
will continue to grow, especially if we provide our exporters with the 
expertise needed to penetrate foreign markets.

The establishment of export trading companies can also benefit 
various segments of our industry. Again, in the Northwest, we are 
particularly interested in wood products. As everyone knows, these 
industries have been hard hit in recent months because of the ongoing 
recession.

(Ill)
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The domestic market for finished wood products has vanished as 
housing starts have plummeted. In Washington State, currently, about 
one-third of the 4,500 plywood workers are unemployed. If we can 
allow these medium-sized businesses to participate in the world mar 
ket and promote their commodities abroad, then that would give us 
good insurance against these housing fluctuations that make victims 
of people who are involved in this business.

We in the Congress must do what we can to promote exports of our 
finished products, at a time when the domestic market is low. That is 
why this legislation is of significant interest to the Northwest and why, 
Mr. Chairman, with your indulgence, we have invited some of the more 
prominent leaders from the Northwest to testify.

We will have Mr. Robert Anderson, who is the director of the Wash 
ington State Department of Commerce and Economic Development, 
and we will also have Mr. Ed Lange, who will represent the banking 
community, and Mr. Gordon Ebling, the vice president of Management 
Services International in Seattle.

So we will be a little provincial as it relates to the application of 
this legislation and its relationship to the Northwest.

I thank you, Mr. Chairman, for conducting the hearings and for 
allowing these witnesses to testify before this subcommittee.

Mr. BINGHAM. I thank the gentleman. He has certainly 'been a leader 
in this field. If this legislation comes to fruition, and I hope that it will, 
it will be a great deal of help.

We will hear now from our distinguished colleague from Oregon, 
Congressman Les AuCoin.

STATEMENT OF HON. LES AuCOIN, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF OREGON

Mr. AT/COIN. Thank you very much, Mr. Chairman, and I want to 
thank the other members of the subcommittee as well for giving me 
this time to offer my thoughts on the various proposals before you and 
in the Congress to encourage the formation of trading companies.

I also want, Mr. Chairman, to thank you for this opportunity that 
you have given me to reschedule my appearance originally arranged 
some 2 weeks ago when you opened the hearings.

Mr. BINGHAM. We quite understood your situation.
Mr. ArrCoiN. There was a matter called Mount St. Helens out in the 

Pacific Northwest that the gentleman from Washington knows a little 
something about that demanded our time on that occasion.

Mr. Chairman, you should be congratulated also for moving expedi- 
tiously to hold these hearings so that the House might have an early 
opportunity to vote on a reasonable proposal in this field before ad 
journment.

NEED FOR EXPORT TRADING COMPANIES

Last Thursday when I introduced my own bill to promote trading 
companies—and that bill is H.E. 7364—1 recounted the plight of the 
United States in the international marketplace. This is a story with 
which I think we are all too familiar, one that is almost unchanging 
from year to year.



113

First we continue to run a trade deficit. Last year it was in excess of 
$25 billion. Our share of world markets has dropped over the last 
decade from over 21 percent to around 12 percent, while the total value 
of world exports climbed by almost $1 billion. Growth in American 
productivity continues to decline, expanding by only 1.7 percent in 
1977 and by only 0.8 of 1 percent the following year.

When you look beneath these depressing numbers, you find a maze 
of government disincentives to potential exporters, among them the 
lack of financing, tax disincentives, antitrust laws, as well as market 
disincentives, keeping American business and industry out of the ex 
port field. Among those would be lack of knowledge about foreign 
markets and little or no expertise in overseas shipments of goods and 
services.

The answer to reversing these trends and correcting these problems 
is manyfold and includes a number of small but important actions that 
can be taken by the Congress. One of the most significant is the legis 
lation before your subcommittee today, Mr. Chairman, to promote 
the formation of American export trading companies. It is a bold and 
impelling step to mobilize the productive and commercial resources of 
the country for one end: exportation of our goods and services.

If there is one piece of evidence that underscores the need for bold 
action, it is this: less than 10 percent of all manufacturing companies 
in the United States are invloved in export trade, slightlv more than 
30,000 firms. "What about the other 280,000 companies? I think that is 
something that ought to attract our attention.

To reduce these numbers to practical realities, let me call your at 
tention to a company in my district that manufactures rock crushers. 
It has a healthy U.S. market for its equipment but occasionally makes 
an export sale. It has made no significant effort to increase its presence 
in the international marketplace because of past problems with the 
marketing and shipping of its machinery, because it has encountered 
problems in financing overseas sales.

In one aborted transaction, the company was putting together a sale 
in Singapore for $1.6 million, hardly a significant amount to a large 
firm. But to a firm that usually transacts deals of between $100,000 and 
$200,000, the Singapore sale was of extreme importance. In the end, 
the deal fell apart for lack of financing at an attractive rate.

The point of this vignette, Mr. Chairman, is that the firm will con 
tinue to take the path of least resistance, confining itself to domestic 
sales, unless and until there is an easier way for it to market and finance 
its product abroad, where there do exist market opportunities.

A trading company of the type proposed by my bill and the others 
before you would be of immense help to this company in meeting the 
challenge of international competition. I am not going to sit before your 
subcommittee and cry "Wolf!" and say that without a trading com 
pany, the firm is going to go bankrupt. But it isn't going to grow in the 
way that is possible by entering foreign markets.

In that sense, the company will make fewer rock crushers, provide 
fewer jobs and make a little less money. And the United States will 
have fewer dollars in its export account. The company will survive 
but it won't be as vigorous and the country won't be as vigorous as 
they both can be with expanded exports.
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H.R. T364

Recognizing that trading companies can play a critical role in ex 
panding our share of world markets, what, one might ask, impedes 
their formation and Why is legislation necessary?

The answer rests in part with Federal laws and regulations and in 
part with the structure of enterprise and our traditional ways of doing 
business. Also uncertainties over our antitrust laws discourage co 
operation among U.S. producers in the export field.

While the bills that have been introduced so far attempt to deal with 
these problems to various degrees. I want to stress today, if I may, 
the importance of adequate financing for exports. Even though fi 
nancing has long been recognized as a frequent stumbling block for 
fledgling exporters, U.S. banks are prevented from offering most ex 
port trading services.

In turning to specific comments about the legislation before your 
subcommittee, Mr. Chairman, I want to underscore the critical need 
for any legislation to allow for bank participation in export trading 
companies. Without being able to tap the financial assets and services, 
wherewithal and knowledge of a bank or banking organization, any 
export trading company formed will be nothing more than a well- 
intentioned pat on the head to the export community.

The almost identical banking provisions of my bill and the one 
introduced by Congressman LaFalce will help to meet this funda 
mental need.

Also of vital importance to the success of any trading company leg 
islation is antitrust exemption and reform of the Webb-Pomerene law. 
I do not pretend to be an e.Tnert in this subiect area but am hopeful 
that this problem can be addressed within the context of the trading 
company legislation. I would be pleased to support any reasonable 
effort to do so.

Finally, Mr. Chairman, I want to note that the bill I introduced 2 
weeks ago omits one provision that is contained in the bills spon 
sored by Mr. LaFalce and Mr. Bonker, my friend and colleague from 
the State of Washington, and in the Senate bill. It is t/he provision 
allowing State and local authorities to own and participate in export 
trading companies.

While publicly owned port authorities across the country are vital 
links in our national export effort, this provision is troubling to me 
and should be to anyone who believes in maintaining a separation 
between the States and commercial activity.

The competitive implications of this provision are far reaching and 
would, I believe, seriously undermine the structure of our economy and 
what remains of our traditional free enterprise system.

In closing, I want to again thank the subcommittee for its leadership 
in this area and pledge my full efforts in the Banking Committee, 
where I serve, on behalf of this legislation to bring a bill to the floor. 
I look forward to working with you.

I thank you for the opportunity of appearing before you.
Mr. BINGHAM. Thank you very much, Les.

BANK PARTICIPATION

I would like to pursue the question of bank participation. As you 
know, any bill containing that provision has to be referred——
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Mr. AirGoiN. To the Banking Committee.
Mr. BINGHAM. To the Banking Committee as well.
Mr. AuCoiN. Where the gentleman from Oregon serves.
Mr. BINGHAM. Yes, I am well aware of that. That is why I wanted 

to ask you about that.
First I might ask a practical question, whether you think that there 

is a reasonable chance that legislation along these lines would be re 
ported favorably by the Banking Committee.

Mr. AtrCoiN. It is my considered opinion, Mr. Chairman, that 
there is, yes, a reasonable chance.

Mr. BINGHAM. If banks are allowed to participate in the formation 
of trading companies, is there danger that one or two giants might 
dominate the field ?

Mr. AuCoiN. Mr. Chairman, I have worked on the drafting and 
the consideration of the bill I introduced for nearly a year, and this 
is one of the concerns that I had as well. I don't believe that that is 
a gigantic risk. I think the greater risk is forming trading companies 
without the integral services, knowledge, expertise and network that 
banks and bank branches can provide in a working partnership with 
in these companies.

I think to deny these trading companies that asset is a much larger 
risk and one that could make the trading companies that are created 
by any legislation we pass not nearly as effective as they would be 
otherwise.

Mr. BINGHAM. Do you favor a limit on the proportion of equity 
that a bank can acquire?

Mr. AuCoiN. Yes. I think the chairman knows in that regard the 
Senate Banking Committee made several changes in the provision of 
the legislation. It is moving now within that 'body. Among those 
changes is one along the lines that the chairman just mentioned.

I understand there is a provision that would bar any banking or 
ganization from taking a controlling interest over $10 million in a 
trading company without prior approval of the appropriate banking 
agency. That strikes me as being a sound limitation.

Mr. BINGHAM. I notice that your bill prohibits a 'bank from making 
any loans to export trading companies in which the bank does hold 
an interest, and to customers of such a company, on terms more fav 
orable than those afforded other borrowers.

Mr. AuCoiN. Yes, Mr. Chairman. I think the equity of that speaks 
for itself.

Mr. BINGHAM. Do you think that is administratively feasible?
Mr. AuCoiN. In my judgment it is. And from those with whom I 

have worked in the Banking Committee and outside the Congress, it 
is my belief that yes, it would work, that it is administratively pos 
sible.

Mr. BINGHAM. Let me ask a final question, then. If that provision 
is in there, why would banks be interested in investing? Why would 
they want to get involved if they could not favor their own trading 
company ?

Mr. AuCoiN. It seems to me, Mr. Chairman, that what we are trying 
to do on the one hand is create an opportunity to form an organization 
that is going to be effective in the field of international trade, and that 
is a trading company. I think in order to do that, you have to bring
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in the ideas, the knowledge, the experience, the expertise, the network 
that is represented by the banking community. That is what I think 
is essential to give power and force and effectiveness to the companies 
themselves.

I think that can be done without excluding banks from loaning 
funds to other trading companies. I think that making a requirement 
of that kind is one that banks know how to live with, can live with 
and can be policed. But you still, then, within the trading companies 
that are created, have structures with the financing component that 
are important and necessary to make them truly effective.

Mr. BINGHAM. Thank you.
Mr. Lagomarsino ?
Mr. LAGOMAKSINO. Thank you, Mr. Chairman.
Thank you for your statement. I think you make a lot of points 

that clearly need to be made about our export policy, lack thereof, 
and confusion about, whichever, pick one. I agree with two out of 
the three points you made, and can be convinced, I think, on the third 
one. The one I have the least questions about is the one the chairman 
has been questioning you about; namely, bank participation.

Why is there opposition, in your opinion, to allowing banks to be 
come participants in export trading companies?

Mr. AtrCoiN. I think opponents of this idea probably should speak 
for themselves. I hate to carry their baggage for them. But in talking 
to people who have some resistance to the idea, it generally boils down 
to a point of view that banking and commerce ought to be kept sepa 
rate. In my view, that is not an unreasonable principle.

But if we are going to look at what we are trying to achieve in the 
field of international trade, laying down appropriate safeguards 
against any abuses that might be made—and I think clearly the Sen 
ate bill lays down a number of them, and my own bill has three of the 
five limitations that the Senate bill contains—then I think it is pos 
sible to take the best that the banking industry has to offer, add that 
as a component part of trading companies, and have what trading 
companies are meant to be, a team of various kinds of entities that 
have something to offer, who can pool their resources and equip the 
total entity with the competitive ability to penetrate foreign markets 
in a way that they are not being penetrated by the United States today.

I grant you that there need to be safeguards, rules laid down. They 
need to be clear, they need to be enforced. But once that is done, I think 
to deny the crucial financing is going to add a crippling effect to the 
trading companies that need not be added just for the sake of the con 
ventional way of looking at banking and commerce as we have looked 
at it in the past.

Mr. LAGOMARSINO. Just one thing we would have to weigh if we 
decided to go the bank participation route is how restrictive can we be 
without endangering the entire plan. In other words, if we impose too 
many restrictions, banks may opt, as the company you use in your 
example, just not to get involved, or at least not to get involved in that 
way.

So we have to carefully work this out if we decide to go that way. 
What is your opinion on permitting the Export-Import Bank to have 
authority to provide loans to cover startup costs and operating ex 
penses for export promotion purposes ?
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Mr. AuCoiN. In the concept, that strikes me in a very favorable 

way.
Mr. LAGOMARSINO. Thank you.
Mr. BINGHAM. Mr. Bonker.
Mr. BONKER. We have already touched upon what was one of the 

key features in this issue, and that was the banks. I am in agreement 
with your suggestion that banks ought to be involved if these trading 
companies are going to be viable.

Mr. AuCoiN. I appreciate that.
Mr. BONKER. With some limitations, however, so that we don't 

invite abuse.
Mr. AuCoiN. Indeed.
Mr. BONKER. As we move toward becoming more active in the export 

market, I imagine this subcommittee will be adding some banking 
provisions. I know when the bill reaches your committee, you will 
have the ultimate say on what these features should be and we will have 
to work them out.

PORT DISTRICT PARTICIPATION

With respect to your comment about involvement of port districts 
and other local entities in the formation of local trading companies, 
we may have a difference of opinion.

Mr. AuCoiN. We may have, Don. But I am not signing a declara 
tion of war over the principle. I just wanted to voice my own concern 
going into the early stages of the consideration of the legislation.

Mr. BONKER. I understand. I think this is fundamental, at least in 
this one respect. We can see the economic miracle of the Pacific rim 
countries: Hong Kong, Taiwan, South Korea, and Japan. They have 
really surpassed most of the Western World on the export market.

One of the reasons is because the governments in these countries 
have been promoting and supporting the business community in the 
world market. In our country we have had more of a reputation for 
inhibiting trade by imposing certain restrictions on the business com 
munity.

You have addressed a key issue, and that is, what role, if any, should 
governments have in this respect? In my particular area, and I im 
agine this exists in New York and other parts of the country, the port 
authorities are really in the forefront of the trade business.

I really think we ought to provide rather generous provisions for 
banking and port districts, for port activities, to become involved in 
these trading companies so that we can get things moving. I think we 
are losing ground so rapidly on the world market that if we continue 
to inhibit and discourage trade, we are going to lose out altogether.

I would much rather err on the other side and see as many people 
as possible involved in promoting trade. If there are abuses later on, 
then possibly we can move to impose restrictions.

Mr. AuCoiN. I understand my friend's view. As I say, my comments 
are not meant to be a declaration of war on the idea, "it is just that I 
do have that reservation, and I felt it appropriate to raise it before 
the subcommittee. I appreciate the gentleman's comments on the 
crucial need for the inclusion of banking in this whole concept.

If we don't build these companies with all the proper players in 
support of the team, then that team is going to be crippled, it is going 
to oe weakened. There is no way we are going to meet the foreign
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competition, which I know the gentleman from Washington sees and 
I know the members of this subcommittee see.

There is no way -we will be able to do it. I think that is the way we 
ought to look at the final version of the trading company legislation 
that we write in this Congress.

Mr. BONKER. I want to thank the gentleman, both for his appear 
ance and his leadership. Since we have been in Congress he has been 
in the forefront of encouraging trade. I think that is a real compli 
ment to you and to the people that you serve.

Mr. AuCoiN. Thank you.
Mr. BINGHAM. Thank you very much. We appreciate your leader 

ship and your testimony here today.
I understand that Mr. Robert Anderson has to make a flight con 

nection. I will, therefore, call him next. The gentleman from Wash 
ington is recognized to introduce the witness.

Mr. BONKER. Thank you, Mr. Chairman.
I take this opportunity to welcome Mr. Robert Anderson, who is 

one of Washington's prominent citizens and now serves as the director 
of the State commerce and economic development department. We 
have had a chance to talk about this legislation and the state of the 
economy as well.

I think Washington State, in view of the Mount St. Helens erup 
tion, must commit itself to rebuilding its economy because of the 
devastation that has taken place.

Mr. Anderson serves the Governor of the State very well, and it is a 
privilege to have him before us.

STATEMENT OP ROBERT C. ANDERSON, DIRECTOR, DEPARTMENT 
OP COMMERCE AND ECONOMIC DEVELOPMENT, STATE OP 
WASHINGTON

Mr. ANDERSON. Thank you, Congressman Bonker and members of 
the subcommittee.

As Congressman Bonker has indicated, I am director of the Wash 
ington State Department of Commerce and Economic Development 
in Olympia. Our agency was authorized by the legislature in 1957, so 
it has been in place for some years; 10 years later, the legislature 
established an office of foreign trade within our department of com 
merce. The purpose of the agency as stated is "to continue, and to 
accelerate the orderly growth of the economy of the State; not only 
to preserve, but also to "increase the economic well-being of its citizens 
and its commerce."

Before I proceed further, may I be permitted a plug with regard to 
Mount St. Helens. With regard to Congressman Bonker's comments, I 
would say, if I might, that in spite of the mountain's eruption, the 
State of Washington is very much alive, contrary to national reports, 
and proceeding on course economically, socially, culturally and politi 
cally. The devastation created by the volcanic activity is incredible. 
Conservative estimates of recovery costs may exceed several billions of 
dollars. Without question, it will take a concerted effort of govern 
ment at all levels, Federal, State, and local, working in concert with 
the private sector, to assist the State's communities that are suffering 
from ash fallout.



The full economic impact of the explosion may not be known for 
many months; the atmospheric, ecological and geological impact may 
also not be fully known for many years. You may be assured, nowever. 
that the pioneer spirit that originally explored and developed the 
West has once again reasserted itself. We are all proud of the many 
examples of individual selflessness and community cooperation that 
occurred spontaneously. Once again, it has been impressed upon each 
of us that the assertive forces of nature are stronger than those of man 
but that man can adapt to these forces and return to live again. We 
hope that the worst is behind us and that the mountain "gods" are now 
appeased for another 123 years.

MEETING FOREIGN COMPETITION

Now to the subject at hand. I am pleased to have this opportunity 
to testify on H.R. 7230, the Export Promotion and Export Trading 
Company Act of 1980. For many years we have watched with envy 
the remarkable success of the many well-known Japanese trading com 
panies, over 30 of whom have offices in Seattle, Wash., primarily en 
gaged in natural resource exports but also constantly seeking new 
manufactured products to export to Japan.

These fully integrated companies nave manufacturing, financial, 
distribution, wholesaling, retailing, and export subsidiaries. They 
work within national goals and guidelines delineated by their federal 
government. They informally develop specific noncompetitive market 
shares, particularly in Third World Countries. Because of their suc 
cess, in fact, they have been emulated by the Republic of China, with 
only marginal success because of the competitiveness and free-market 
atmosphere in Taiwan, but with more success by the Republic of South 
Korea, partly because of their strong need at the national level for 
maximum export sales and foreign currency return.

Our dilemma has been how to compete for world markets in the 
face of this kind of integrated industry government combination. Our 
own system with its pervasive and often restrictive government regu 
lations (Foreign Corrupt Practices Act, IRS regulations, et cetera) 
has few if any Federal monetary incentives of support and is more 
often than not very competitive. The national need for more ex 
ports to help reduce our balance-of-payments deficit and provide more 
jobs has increasingly been recognized by both the executive and legis 
lative branches of Govermneut. H.R. 7230 addresses this problem, as 
does S. 2379 on the Senate side.

It is my understanding that H.R. 7230 will be amended and that 
further hearings by other House committees will be held on this very 
important and complex issue.

FRAMEWORK FOR TRADING COMPANIES

It is complex because of the very nature of our historic, ingrained 
free enterprise system. For years, antitrust laws have limited coop 
eration between firms. Proprietary information by banks, ports, and 
private firms have restricted potential cooperative opportunities. With 
these thoughts in mind, I suggest the following.

First, provision is made in section 105(B)(1) of the Senate bill 
for bank participation in trading companies. Any amendment to H.R.
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7230 must recognize the competitive nature of banks and the wide 
variation in capabilities of banks from region to region.

Two, section 5 of H.R. 7230 declares that the act does not preempt 
State or local authorities from "organizing, owning, or otherwise par 
ticipating in or supporting export trading companies." Although 1 
am philosophically opposed to public competition with the private 
sector, there may be instances where public bodies could be instru 
mental, working through trading companies, in substantially increas 
ing exports. Care must be taken, however, to assure that smaller 
public authorities do not lose a competitive advantage because they 
do not have the monetary or other legislated requirements for par 
ticipating in trading companies.

Three, for some years, m hearings before numerous congressional 
committees, representatives of industry and trade organizations have 
been extremely vocal in support of the need for Federal tax incentives 
for exports. I would repeat that plea once again.

The Domestic International Sales Corporation (DISC) is a small 
step in the right direction, but annually we must fight a battle in 
Congress to retain even this small asset. Recent heavy U.S. income 
tax burdens on American employees working overseas for American 
companies have been a detriment to the medium-to-large company, 
often multinational in scope and representing our major export poten 
tial. Citing just these two examples, H.R. 7230 offers an opportunity 
to remedy some of these shortcomings.

Four, export management companies, already familiar with domestic 
products, overseas markets, and the documentation and financing 
necessary to move goods abroad, perhaps offer initial opportunity to 
strengthen the trading company concept. Congressional staff should 
explore thoroughly the mechanics by which export management com 
pany activity might be horizontally integrated into a close approxi 
mation of a trading company.

Fifth, Washington State's exports, and this is the Seattle customs 
district, which includes some Columbia River ports as well, have in 
creased from $664 million in 1960 to $1.9 billion in 1970, to an estab 
lished $8 billion in 1980. Aircraft, forest products, and agricultural 
products are the three major components. There is developing a rapid 
increase in nonelectric machinery, electronics and diversified small- 
to medium-sized manufacturing. It is this latter grouping, plus agri 
culture, that has the biggest potential for increased exports from 
Washington State bv trading companies because there is more com 
petition in these industries and their distribution is less structured.

It is interesting to note that, whereas we are now seeking to develop 
the legal means to form trading companies, there is an increasing trend 
in Japan for the small- to medium-sized companies to now bypass the 
trading company, reduce the number of middlemen in a cumbersome 
and very expensive internal distribution system, and deal with their 
customers directly. The substantial political, social, and cultural differ 
ences between the Orient and the Occident seem to mitigate against 
copying too closely either the Japanese trading company concept or 
the "Japan, Incorporated" philosophy.

Congress is to be commended for its search for new avenues of in 
creasing exports. As H.R. 7230 is amended, as other committee hearings 
are held on ways and means to better assist our own American indus-
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try, agriculture and consulting services to take advantage of their ex 
port potential, I would like to reserve the right to provide additional 
comment as ideas are further developed for incorporation into Federal 
legislation.

Thank you for allowing me to share with you.
Mr. BINGHAM. Thank you, Mr. Anderson. I am sure any comments 

of that sort will be most welcome.

INCENTIVES FOR TRADING COMPANY FORMATION

I would like to ask you this question. Export trading associations 
can now be established under existing law. Do you have any that are 
active in the State of Washington ?

Mr. ANDERSON. No, we don't at this time, Mr. Chairman.
Mr. BINGHAM. What, in your opinion, is the primary reason for 

that ? What are the keys to providing a framework for export trading 
companies that would make them attractive?

Mr. ANDERSON. I think in the past, Mr. Chairman, there has not been 
a package, if you will, such as is represented by these proposals, that 
makes it attractive and makes it worthwhile for smaller companies, 
from the assistance of a public entity such as ours to enable folks to get 
into this kind of business. It has been difficult and, indeed, there have 
been certain other disincentives, as Congressman AuCoin commented 
before, that made it difficult.

Some companies found that it was not worthwhile to go to the effort 
of establishing these companies. Second, we are at the front end of the 
sophistication curve in recognizing the need for additional export con 
cerns. I don't think to this point in time there has been that much con 
cern about developing these markets.

As we begin to accelerate, we begin to see the deficiencies in the cur 
rent legislation; therefore, this new legislation, I think, will allow a 
real acceleration of this program.

Mr. BINGHAM. We heard a witness the other day who is and has been 
for a long time president of a very active trading company. They look 
for small businesses who don't have the contacts, don't have the know- 
how, and who need an assist in going into the export market.

They have been doing that successfully for a great many years. What 
I am not quite clear on is what are the provisions of existing law which 
inhibit that kind of activity? Is it the fact that banks can't partici 
pate? Is it the fact that the Webb-Pomerene provisions are not use 
ful? Is it the fact that the State and local governments cannot 
participate ?

I am, frankly, a little puzzled as to just what is the key for making 
this technique work for expanding exports.

Mr. ANDERSON. Mr. Chairman, I think your comments rather illus 
trate the concern and illustrate the point that we are seeking here. 
There has not been legislation which has addressed many of these 
concerns.

Perhaps some of them are less serious than the companies would 
perceive them to be, but there has not been a complete package which 
eliminated some of the disincentives which provided other opportuni 
ties for small companies to become involved in this process, and per-
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haps an opportunity for the public sector to aid where it could 
appropriately.

I thank it all has to come together. We feel that this legislation as it 
has been advanced to this point is a step in that direction. So for that 
reason, we are supporting it.

Mr. BINGHAM. Thank you.
Mr. LAGOMARSINO. Thank you, Mr. Chairman.
Mr. Anderson, would you say that the cause of our trade problem 

is a lack of domestic industry competitiveness or factors relating to ex 
port disincentives or lack of support by our Government, or afl three 
of the above, or none of the above ?

Mr. ANDERSON. The third of the above perhaps relates to the other 
two. I think it is a couple of things. There are disincentives, and also 
there is a great deal of ignorance on the part of many companies, par 
ticularly the smaller ones, as to how to get in the process.

An agency such as ours, and many of the banking institutions who 
have overseas offices, can be very helpful in assisting these companies; 
but oftentimes they see some of the barriers that are still before them 
and feel that it is not worth the effort.

So we feel that increasingly as our own domestic markets continue 
to shrink or change, that this need is here. If we can come up with 
strong legislation that will support these emerging companies and this 
new attitude that they have, I think we will certainly have much 
greater penetration in these foreign markets.

INDUSTRY-GOVERNMENT COOPERATION

Mr. LAGOMARSINO. One of the things I hear all the time, not just in 
relation to export but in relation to business generally, investment and 
finance, is that the people who are engaged in it or want to be engaged 
hi it or would be engaged in it are concerned about what direction 
legislation might take here in the Congress.

I don't know how to get around that. We can pass legislation, but 
I don't know how we could guarantee that some future Congress won't 
go down the same path that prior Congresses have, and actually not 
only not help exports but pass some legislation that is positively 
detrimental.

Mr. AJTOERSON. I guess those of us on the west coast still believe 
in a manifest destiny. We are very optimistic and we think if a strong 
signal occurs to the folks who want to get into this business and want 
to aid in this process and thereby enrich themselves, that they will 
strike out and move into these various foreign enterprises in a much 
greater effort than we have had in the past.

Mr. LAGOMARSINO. I think you are right. I think this legislation, no 
matter what form we finally fashion it into, can be very helpful, not 
only in what it actually does but the perception that people will have 
about what our attitude is and is likely to be in the future.

Mr. ANDERSON. I think that is very important, sir.
Mr. LAGOMARSINO. When I was in Japan with Mr. Bonker several 

months ago, I got the very distinct impression that that government 
exists primarily for export. I might be wrong, but I am sure they 
spend an awful lot of time like that, all the way up and down the 
line.
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Mr. ANDERSON. I believe if they didn't, Japan wouldn't exist. What 
troubles me, having visited the People's Republic of China, is that I 
see too many Japanese appliances and different kinds of industrial 
gear already in the People's Republic, and it seems to me that again, 
we are falling behind in terms of our initiatives.

Mr. LAOOMARSINO. Thank you.
Mr. BINGHAM. Mr. Bonker.
Mr. BONKER. Perhaps we can learn something from them, and the 

trading company is one example. There are many factors contribut 
ing to America's decline on the world market, not all of which are 
our fault. It is just that these countries are far more aggressive than 
they used to be. They have adopted very sophisticated marketing tech 
niques. The Japanese know more about our consumer demands, some 
times, than we do.

But we can learn, and I think that we are just entering a new era 
which is fiercely competitive in the international market. Either our 
Government will have to do more to encourage trade or we will just 
sit idly by and let other countries surpass us.

That is what this bill is all about. But I don't think it is the end- 
all. I think we need a comprehensive strategy. I think our universities 
should do much more to educate students in the international market, 
for example, more sophisticated language training. The Japanese 
come over here, they understand the culture, the language, and so 
forth. Right at the outset we are at a competitive disadvantage.

ADVISORY ROLE OF TRADING COMPANIES

To narrow the focus for a moment, Bob, there are a lot of lumber 
mills in our area who are anxious to export. There is a tremendous 
demand in Japan because they don't have much in the way of in 
digenous lumber resources, so they have to import a lot. Trying to 
plug in a mill somewhere in the upper peninsula of Washington State 
into the Japanese market is a very difficult thing to do.

They may not have any tariff barriers, but they have a lot of non- 
tariff barriers and a lot of restrictions and a lot of obstacles. Pretty 
soon the small businessman just says it is not worth it.

I am wondering if a trading company could really provide a great 
service beyond the financing and the marketing services, but just to 
help overcome some of those obstacles and maybe to keep some of 
these companies a little more honest in our free trade relationships.

Mr. ANDERSON. I would suspect, Congressman, that if they are worth 
their salt, they are doing their job. Indeed, they could because they 
would become much more aware of the intricacies of these nontariff 
lands of barriers. I think they are able to provide a lot of advice to 
small businesses, particularly in your case in the lumber mills, as to 
how to find segments of the market that otherwise would go unnoticed 
and to begin to develop.

It can be a propaganda kind of thing. Our trading companies could 
develop a different kind of rapport with Japanese markets than is the 
case right now where the approach is so fragmented.

BANK PARTICIPATION

Mr. BONKER. And you feel that banks ought to be involved in this 
legislation?
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Mr. ANDERSON. I believe that would be appropriate. I certainly feel 
that is a part that would enhance the stability of the trading 
companies.

Mr. BONKEH. With some limitations ?
Mr. ANDERSON. Obviously, there have to be limitations. But again, 

there are my comments about different sizes of banks. I think there 
ought to be an opportunity for all financial institutions to participate 
according to their capabilities in these programs.

DISC
Mr. BONKER. Finally, you mentioned DISC, the Domestic Interna 

tional Sales Corporation, which has made it possible for some com 
panies to participate in the world market. You mentioned that Con 
gress has had a difficult time expanding DISC.

Would you agree that perhaps we ought to increase the DISC bene 
fits as part of the package for promoting export trading companies?

Mr. ANDERSON. I think that would integrate well in this whole con 
cept before us right now. Yes, I would agree.

PORT DISTRICTS

Mr. BONKER. One final question. I get the impression that maybe you 
wouldn't want to see ports involved in this, or maybe you would want 
to exempt ports from the provisions of the bill. Do you want to elabo 
rate on that?

Mr. ANDERSON. Being very parochial, I don't think that the need is 
there for ports to participate in the State of Washington. I think their 
trade development programs stand by themselves quite well right now. 
They have done a good job of developing export markets and working 
with their customers.

Many of them, of course, besides having shipping products, are 
transiting ports, as well, for goods passing through the United States 
going to other parts of the United States. There may be, however, pub 
lic entities across the United States that have a different concern, so 
therefore, I think we ought not to be that parochial in expressing our 
own concern.

Again, very candidly, we haven't wr.lked through there so carefully 
as to really determine what disadvantages there would be in having 
ports participate even in our State. So my objection is candidly quite 
mild because we simply haven't thought of all the ramifications. But I 
do recognize that in other parts of the country it might be appropriate 
to invite public participation.

Mr. BONKER. Thank you.
Mr. ANDERSON. Thank you very much. It is a pleasure to work with 

you. Congressman.
Thank you, Mr. Chairman.
Mr. BINGHAM. Thank you, Mr. Anderson. We appreciate your being 

with us.
Our next witness is Mr. Valenti. It is a great pleasure for me to wel 

come before the subcommittee an old friend and a very distinguished 
gentleman, indeed. He is the president of the Motion Picture Associa 
tion of America, and also of the Motion Picture Export Association.
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I remember very well his service as a professional assistant to Presi 
dent Johnson. 

Welcome back. It is a pleasure to see you.

STATEMENT OF JACK VALENTI, PRESIDENT, MOTION PICTURE 
EXPORT ASSOCIATION OF AMERICA

Mr. VALENTI. Thank you, Mr. Chairman, for the praise. I am very 
grateful for this chance to talk to you about these proposals which 
are now before the Congress, H.E. 5061, S. 2718, H.E. 7436. Of course, 
as well you know, the stated objective of all of these measures is to 
promote and expand the export trade of the United States.

As the president of the Motion Picture Export Association, I can 
give you vivid testimony as to the benefits which flow from the forma 
tion of an export trade association. The members of my association 
are the 10 largest motion picture and television programers in the 
world, and they have persistently increased the value of their exports 
during the 35 years of its existence.

In 1979, my association brought back more than $700 million in 
surplus balance of trade. That may not sound like a lot, but the 
Nation's running at the annual rate in 1980 of $30 billion in trade 
deficit. Our contribution is a significant amount, I think, in strength 
ening the American dollar.

We, the motion picture industry in the United States and the tele 
vision programers, operate in an often hostile environment of exten 
sive government cartels and quotas and intervention which, I can 
readily testify, are both imaginative and painful.

ANTITRUST EXEMPTION

I think that we owe much of our success abroad to Webb-Pomerene. 
I am, therefore, very outspoken in favor of efforts that you gentlemen 
are in the forefront of promoting now to extend the benefits of that 
legislation to other American exporters, including our service in 
dustries.

I have said that our Nation is bleeding from trade deficits right 
now, and I think that we need to do everything we can to improve 
our export trade. Now, why is Webb-Pomerene, which I want to speak 
to, of such importance to the future of export sales? I will speak about 
that from my own intimate knowledge of it.

I think without Webb-Pomerene, the U.S. film and television in 
dustry today would be in serious trouble. We have to deal every day, 
in more than 100 countries around the world, with government monop 
olies, profit cartels, government-inspired cartels, non-tariff-trade bar 
riers, a multitude of restrictions that have been created and erected 
by either legislative fiat or government decree whose aim it is to choke 
off the American film trade in those countries.

Absent the strength given our companies by Webb-Pomerene, I 
tell you, without any peradventure of doubt or any hesitation, that 
the export licensing of American films and television abroad would 
be seriously harmed. So commonsense, I think, ought to tell us that 
at a time when we are hemorrhaging from these trade deficits, that

66-212 0-80-9
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this Congress, the leadership that you provide, ought to be doing all 
it can to reinvigorate these export sales.

Webb-Pomerene is a very singular asset. We ought to preserve it, 
we ought to enlarge it, and we ought to make certain that every in 
dustry who needs it is encouraged—and I underscore that word "en 
couraged"—to use it. My basic position is clear. I am in favor of any 
legislation which promotes the export trade of the United States.

I believe we need such legislation now. I ask you to keep that in 
mind when I tell you this afternoon that I also see some serious prob 
lems in H.R. 5061 and the other legislative proposals as they presently 
stand. If I sound kind of a sour note today, it is because I think we lose 
sight of the objectives because I think some of these proposals get a 
bit cumbersome. To make Webb-Pomerene work, it has to be substan 
tial and simple.

Indeed, the report of the business advisory panel on antitrust export 
issues to the National Commission for Review of Antitrust Laws and 
Procedures recommended: one, the Webb-Pomerene Act should be re 
tained at the present time; and two, the Webb-Pomerene Act should 
cover the export of services, as other witnesses have suggested, and 
they are not legal experts and I am not a legal expert.

So I do not intend to comment in detail on the draft legislation. Our 
counsel are preparing a more technical analysis which we will submit 
shortly. 1 All I will do today is comment generally on some of the 
broad problems I see in H.R. 5061, H.R. 7436, and S. 2718.

In particular, I want to foous on the aspects of the proposed legis 
lation which trouble me from a practical, realistic viewpoint, as a 
businessman with experience in the export area.

As I see it, the need is to improve on the Webb-Pomerene law and 
to provide the kind of certainty and support which will permit exist 
ing export associations like ours to continue to operate successfully and 
encourage the formation of new associations in other industries, where 
this will be useful.

I, therefore, am pleased to see, for example, that all of the present 
proposals would extend these benefits to the service area, and also 
that an effort has been made to provide a clear exemption.

NEED TO GRANDFATHER EXISTING ASSOCIATIONS

Unfortunately, these pending bills fall short of the mark in other 
respects. For example, instead of merely making the benefits available 
to the service industries, these proposals would either repeal the Webb- 
Pomerene law or modify it so substantially as to raise questions about 
the continuing validity of the precedents and principles which have 
been developed over the years that give marketing people in Europe 
and Asia a track to run on.

This could create a good deal of uncertainty. I think that the situ 
ation is aggravated by the fact that no one can be sure of eligibility 
under the proposed act until new guidelines are published and pro 
mulgated setting forth what "export trade," "export trade activities" 
and "methods of operations" will be permissible. It is hard to com 
ment on those terms when they become artful phrases, or language 
which really has no meaning until they have been buttressed and the 
vacant snaces have been filled.

1 See appendix 1, p. 277.
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More importantly, none of the present proposals contains a clearly 

stated grandfather clause. The business community strongly urges 
that existing Webb-Pomerene associations, which are operating in 
accordance with the current law, should be certified and certified 
promptly.

I am surprised to find that none of the proposals provides any spe 
cific protection during the hiatus period for existing associations dur 
ing the period between enactment of the new law and the date on 
which the required certification is issued. Surely no one wants trade 
associations to close down during this interval, which could be lengthy 
because of the complicated certification procedure.

I think unless the legislative language clearly and unambiguously 
makes it evident that the immunity of existing associations shall con 
tinue for their existing activities, I believe that the intent for which 
we are laboring, the intent of the Congress and the National Com 
mission will be thwarted.

CERTIFICATION' PROCEDURE

I tell you quite frankly I think the antitrust authorities have 
insisted on so much protection, that the whole edifice, the whole 
endeavor, the whole purpose becomes cloudy, and businessmen are 
going to be discouraged from applying. I think the Congressman 
from California was alluding to that a moment ago.

I want to make two comments in that connection. First, the certifica 
tion procedure provided in H.R. 5061, the Bingham bill, seems much 
more preferable to the more cumbersome requirement of S. 2718 and 
H.K. 7436. The Bingham bill (H.B. 5061) enables the Secretary of 
Commerce to certify export associations, after consultation with the 
Justice Department and the FTC, on the basis of application showing 
the methods by which the association proposes to conduct its export 
trade.

By contrast, S. 2718 and H.E. 7436 require the applicant to show a 
particularized need and permits the antitrust enforcement agencies, 
which quite naturally take a negative view of any exemption, to hold 
up or block the certification process if they disagree. I have no specific 
quarrel with that. It may be genetic. [General laughter.]

But nevertheless, it is not what this bill intends to do. It seems to 
me that the members of the industry making the application are far 
better placed to determine the need to form an export association. 
They should not be second guessed, so long as it is evident—I under 
score that, Mr. Chairman—that the activities of the proposed asso 
ciation will not violate traditional principles of U.S. antitrust law by 
having a substantial impact on domestic prices or competition.

Let's not forget that these legislative proposals are the result of a 
general need, apparent to all of us, to increase our country's export 
trade.

Second, export associations like ours need flexibility in order to 
react immediately and efficiently to overseas developments, govern 
ment actions of various kinds, swift retaliatory actions taken by 
governments under the guise of protecting their local industries. I 
fear this flexibility will be lost if export associations in certification 
proceedings are required to provide detailed descriptions of their pro-
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posed activities and then prevented from doing anything which is not 
specified as permissible in the certificate itself.

In other words, you have a whole lot of "do's," and anything that 
doesn't come under the "do's" becomes a "don't" until approval is 
obtained. You know that politics is very unpredictable. Life is very 
unpredictable. And export trade is very much unpredictable when 
you are dealing with the amorphous elements of government and 
cartels that aim to choke off and strangle American exports. Flexi 
bility of movement, I can testify to you, is absolutely essential.

Now, what is needed, in my judgment, is a simple, clear statement 
of antitrust immunity and the procedure to obtain that protection. 
Otherwise, the result of the new legislation will be to deter formation 
of new export associations and may, in fact, place unnecessary limita 
tions on those which already exist.

If Congress wants to encourage the formation, operation, and suc 
cess of export trading companies, these provisions, in my judgment, 
ought not to be merged in with the expansion of Webb-Pomerene. I 
think they ought to be separated out, Mr. Bonker. I urge that the 
Congress recognize that different factors, as you are eliciting now in 
your questioning, govern export trading companies, on the one hand, 
and Webb-Pomerene associations, on the other.

If I may be so bold, there may be two bills, one dealing with the 
export trading companies and the other dealing with a simple declara 
tion of faith and support for Webb-Pomerene. The expansion of 
Webb-Pomerene, I think, to coin an old cliche, is an idea whose time 
has come; but we must keep the overall objective in mind.

This new legislation should increase—I underscore "increase"— 
opportunities for American businessmen to utilize export associations 
where they see a need to do so. I don't believe this subcommittee 
chooses or wants to place new restrictions on their activities.

BUSINESS ADVISORY PANEL RECOMMENPATIONS

Eighteen months ago, when an extensive review of export trade 
associations was undertaken by a Presidential commission appointed 
for the purpose and studied in detail by an advisory panel of business 
leaders, I presented my views on the need for export trade associa 
tions. I not only elaborated on our experiences and the benefits our 
members derived from the existing Webb-Pomerene Act, but also 
pointed out that these benefits should be available generally to more 
exporters. I attach a copy of that paper with, I hope, readable prose, 
for your examination. 1

The Business Advisory Panel members, not all of whom were pro 
ponents of the existing legislation, felt that there was enough merit 
in my position to recommend expansion of existing legislation.

Let me conclude by saying that if you were to ask me what should 
this bill have, I would say, one, keep it simple; two, make it easy for 
industries to apply; three, encourage, don't discourage, businessmen; 
four, let the Justice Department make sure that the areas of antitrust, 
in which they are the guardians, are not violated, and let that be the

»Tne paper prepared by Mr. Valentl (or the Business Advisory Panel on Antitrust Export Issues is retained in committee files.
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only role of the Justice Department, and five, allow American com 
panies to live and survive in the foreign marketplace, which is, as 
Tarzan said to Jane, a jungle out there.

That is exactly what it is. Those of us who have spent a good deal 
of our daily lives in trying to expand trade abroad know that area 
very well.

Mr. Chairman, I thank you very much for allowing me to express 
some of my views.

Mr. BINGHAM. Thank you very much, Mr. Valenti.
Before we ask you any questions, we might call on Mr. Eohrer, who 

represents the Phosphate Chemicals Export Association. Mr. Rohrer 
is senior vice president for operations of that Webb-Pomerene 
organization.

STATEMENT OF WILLIAM M. ROHRER, SENIOR VICE PRESIDENT, 
OPERATIONS, PHOSPHATE CHEMICALS EXPORT ASSOCIATION, 
INC.
Mr. ROHHER. Mr. Chairman, I am William Rohrer, senior vice presi 

dent of operations for the Phosphate Chemicals Export Association of 
New York, here to express our concern on the Webb-Pomerene aspects 
of the bills before this subcommittee.

I would like to introduce, here with me today, Norman Seidler, an 
antitrust partner at Lord, Day & Lord of New York City, our counsel.

This may sound a little bit as an echo of Mr. Valenti's speech. I do 
think that some of my statements were on film here. But we have very 
much the same opinion as he does about this pending legislation.

Our export association was formed—actually began operations—in 
1976, and last year it managed some $417 million in sales. These are 
commodities primarily used in agricultural chemicals, although phos 
phoric acid is used in industrial chemicals.

STATUS OF EXISTING ASSOCIATIONS

We heartily support the goals behind this proposed legislation to 
promote our Nation's export trade by extending the benefits of the 
antitrust exemption to the other entities competing in the world mar 
ketplace. At the same time, we share the concern expressed by Mr. 
Valenti that the present congressional initiatives may inadvertently 
result in discouraging trade efforts and, indeed, jeopardize the opera 
tion of existing Webb-Pomerene associations.

Mr. Chairman, time does not permit a detailed presentation of our 
views on the more technical aspects of the pending bills, and so, with 
the subcommittee's permission, I would ask that a written presentation 
which we have in preparation and will submit shortly be incorporated 
into the record.1

Our very practical concern is the absence in all of these bills of a 
true grandfather clause which would automatically continue the pres 
ent Webb-Pomerene exemption in full force and effect for existing 
Webb-Pomerene associations. None of the bills provides this guarantee. 
All cast the present law aside and create new procedural standards and 
requirements.

1 See appendix 2, p. 314.
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Indeed, the provisions of S. 2718 recently reported out of a Senate 
Banking, Housing, and Urban Affairs subcommittee, a version of 
which I understand is now before this subcommittee as H.R. 7436, 
would apparently subject all existing associations to an operational 
hiatus of over 3 months, which could be further extended upon chal 
lenge by the Justice Department or Federal Trade Commission.

We respectfully suggest that a requirement that existing associa 
tions in some way justify themselves in order to continue their existence 
is not supported by the record. On the basis of careful study, an ad 
visory panel appointed by the President recently found that the ex 
emption is of considerable importance to several industries and has 
served them well.

SUCCESS OP ASSOCIATIONS

I cannot speak for other industries, but our own association has 
helped our members meet their export needs and expand their sales 
opportunities.

We began active operations in 1976. In reliance on the protection 
afforded by the Webb-Pomerene Act we have gradually built a U.S.- 
based sales staff with expertise in marketing, transportation, and fi 
nance which all but the largest of our nine member companies would 
find hard to duplicate. Instead, they have committed themselves, and 
a budget of several million dollars per year, to the creation and devel 
opment of a common export sales entity. Over this time we have estab 
lished two overseas sales administrative subsidiaries and developed a 
network of commercial agents in the Far East, Asia, South America, 
and Europe. We have built sales contacts and goodwill in the export 
trade marketplace.

As an entity directly responsive to the needs of our members, I 
believe we have effectively and economically represented them on the 
world marketplace. We have been able to bargain as equals with State 
purchasing agencies and compete more effectively with foreign gov 
ernment-supported sellers. As I earlier noted, we last year sold $472 
million of product and we hope to exceed a half billion dollars in sales 
this year. Individual sales are frequently in excess of $1 million and 
are sometimes as large as $25 million.

Not all of these sales are spot or short term; our ongoing market 
presence and reliability have enabled us to sell nearly one-fourth of 
our tonnage on an extended contract basis. We have passed the bene 
fits of this scale back through to our members and. through them, to 
the U.S. economy.

Mr. Chairman, we and other Webb-Pomerene Associations have 
made positive contributions which tangibly demonstrate that we ful 
fill the needs of our members. Anything short of automatic continua 
tion of Webb-Pomerene immunity unnecessarily and unjustifiably 
threatens our existence. I believe it would be unfair to force us to sus 
pend our operations by removing our immunity during an application 
period, a period which might well be lengthened indefinitely by chal 
lenges from agencies hostile to the Webb-Pomerene concept. I believe 
the fact that we exist and function amply demonstrates—without need 
of further application whether pro forma or otherwise—that we ful 
fill a need.
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NEED FOR FLEXIBILITY

It also would be unfair to limit our effectiveness by limiting the 
operational flexibility which we require, a flexibility on which our 
members relied before investing their time and resources, by imposing 
rigid administrative guidelines or confining operations to specified 
certified activities. Our members' commitment to an ongoing entity 
with a continuing presence and involvement in a changing export 
market requires the corresponding dependability of protection which 
only a statutory exemption can provide.

In closing, I would wish to emphasize that we firmly support those 
aspects of proposed legislation which would expand the exemption to 
include services and vest administrative responsibility in the Com 
merce Department where its benefits can be better promoted.

We believe the goal of increasing the area of certainty within which 
export trade associations safely may operate without fear of prosecu 
tion to be a laudable, although difficult one. But this cannot be at the 
expense of the achievements of the past. Absent a true and unequivocal 
grandfather clause which continues the present exemption intact for 
those who in reliance thereon have invested resources and foregone 
other opportunities, we must regretfully conclude that we cannot sup 
port any of the bills currently pending before the Congress.

EXPANDING WEBB-POMERENE ELIGIBILITY

Mr. BINGHAM. Thank you very much, Mr. Rohrer. This testimony 
has been helpful to me. I can assure you that as a sponsor of one of 
these bills, I had no intention of interfering with the operation of the 
existing Webb-Pomerene associations. I think you make an excellent 
case.

It may be that our procedures for certification are unduly complex, 
but in any event, I see no reason why associations that have been 
operating successfully under the Webb-Pomerene law should be dis 
turbed. Since you are not asking for any additional privileges, I don't 
know why your operation should be disturbed by the bill.

We are seeking to expand the use of the Webb-Pomerene provisions 
and to involve smaller entities in export trade, but we certainly don't 
want to make more complicated the operations of those associations 
which are successful.

Do either of you gentlemen have any idea what the total exports 
under Webb-Pomerene associations amount to ? You gave us the figures 
for your two industries, but I wonder if you have any idea of the total.

Mr. VALENTI. Yes, sir. I think that there are about 33 different asso 
ciations which are operating under Webb-Pomerene today. I believe 
in 1980 they would have about $2.5 billion total Webb-assisted export.

Mr. BINGHAM. You made a very impressive presentation here. I find 
it persuasive. But there is still room, as I think you agree, for expan 
sion of some form of Webb-Pomerene to other types of entities.

You have no objection to the provisions of these bills that involve 
other matters such as possible investment by banks, possible invest 
ment by States and localities, as long as they don't interfere with your 
operations, is that right?

Mr. VALENTI. I will speak for myself. Mr. Rohrer can speak for his 
association. My answer unequivocally is we have no objection. Indeed,
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I find it laudatory that this subcommittee tried to expand Webb- 
Pomerene.

It has been very successful for us, and therefore, in the long-term 
best interest of our country, I think it ought to be expanded, if it can 
be, to other industries to allow them to take advantage of Webb- 
Pomerene so that they are not constantly looking over their shoulder, 
they are not blocked, they are not restricted as long as they operate 
within the law, and you have monitoring authorities to do that.

So I laud the efforts to expand this. I am not knowledgeable about 
those areas, Mr. Chairman, but I think the motive is certainly to be 
applauded.

Mr. ROHRER. We agree, Mr. Chairman.

ASSOCIATION OPERATIONS

Mr. BINGHAM. I would like to ask one question about the operation 
of your associations, just so I might understand them better. How do 
you in the operation of your associations avoid giving to some of your 
members the feeling that their products are not being promoted as 
much as other members'? How do you deal with that?

Mr. VALENTI. Again, I don't know anything about the phosphate 
chemical business, so I am going to speak about motion pictures and 
television. We do not involve ourselves in the actual contractual ne 
gotiations on a specific motion picture or a television series or a made- 
for-television movie or whatever.

We deal in making film treaties, television treaties with foreign 
governments, the blueprint under which we will operate, and we try 
to thwart any efforts to interfere with the operation of the member 
companies abroad who do their own selling.

For example, let me just tell you some of the protectionist measures 
that we have to fight that very few people know about. There are 
importer distribution quotas set up by governments for screen quotas. 
There are local printing requirements which are designed to protect 
local laboratories, or dubbing and subtitling restrictions or require 
ments, which is like trying to herd elephants constantly.

There are import duties, taxes and charges, rental limitations on 
what you can charge. There are prohibitions and limitations on film 
distribution by foreign interests. This is diverting income from the 
sale of our product under local hands by various stunningly imagina 
tive ways. There are film subsidies financed by special levies on foreign 
films, which is a word for American films. There is compulsory pur 
chase and distribution of local films.

In this little paper which is attached to my statement is a full litany 
of the inhibitions, the constant efforts that are being made by foreign 
governments to disturb, to strangle, to stunt the efforts to sell our 
products abroad. The job of my association is to foil those efforts as 
best we can, and then allowing, under the canopy of whatever blue 
print we have organized within that country, each individual company 
to go in and market their product as best they see fit.

Mr. BINGHAM. So the total advantage you have given to the coun 
try's export trade is actually the sum of the exports by the individual 
companies within the umbrella of your association ?

Mr. VAUENTI. Yes, sir.
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Mr. EOHREK. We do it quite differently, Mr. Chairman. We are the 
marketing arm for nine companies. To the extent that they in many 
cases have eliminated their own export sales groups, we have com 
bined them all into one office with our agency offices abroad. We actu 
ally do the marketing. The individual companies nominate to us at 
the beginning of the year how many tons of products they wish to 
move. This is now between 3 million and 4 million tons overall.

We assign each one a quota and try to adhere to the quota through 
out the year so they have no problems with us, hopefully, during the 
year.

Mr. VAIJENTI. I would like to amend what I said because we do have 
two joint sales arrangements, Mr. Chairman. In the continent of 
Africa, we have what is known as AFKAM, which deals with the 
Francophone west and central African countries where the Motion 
Picture Export Association is the distribution arm.

Then we have AMPECA, which is in English-speaking West Af 
rica, where we do the same thing. But exclusive of those two regional 
sales distribution arrangements, what I have said earlier will hold.

Mr. BINGHAM. As leverage in your negotiations, do you have the 
authority to embargo American films to a particular country ?

Mr. VALENTI. Yes, sir. That is the ultimate weapon that we do not 
like to use, but it is an indispensable weapon for without it we would 
be a paper tiger.

Mr. BONKER. May I ask, Mr. Chairman, what countries have ex 
perienced an embargo for those reasons ?

Mr. VALENTI. Mr. Congressman, do I have to do that? You know, 
we are dealing with sensitive political matters. I would be glad to give 
you those if I could. Well, at this present time——

Mr. BONKER. It is not necessary.
Mr. BINGHAM. We don't need that information for the record if it is 

sensitive. Give it to us privately.
Mr. VALENTI. It just makes it more difficult to deal with these coun 

tries.
Mr. BONKER. It is not germane to the legislation. I was just curious.
Mr. VALENTI. I will be glad to give you that detailed information, 

Mr. Bonker.
Mr. BINOHAM. Thank you.
Mr. Lagomarsino.
Mr. LAGOMARSINO. Thank you, Mr. Chairman.
With regard to your comment about your $700 million and Mr. 

Rohrer's comment about $400 million or $500 million, I am reminded 
of what Everett Dirksen used to say, that a billion here and a billion 
there adds up to real money.

As you say, it does add up to real money, $2.5 billion, and I think 
we could and should do a lot better than that.

Mr. VALENTI. This is surplus balance of trade.
Mr. LAGOMARSINO. Eight. I agree completely with the point that 

both of you made, that in enacting this legislation, we should be mind 
ful of the success there has already been, has already been accom 
plished, and should not penalize people or even put in doubt their 
situation.
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I think we can take care of that, but we would certainly like to have 
your comments on the language that I am hopeful we will adopt. The 
grandfather clause is certainly one way to do that.

Let me ask you this. As I understand Webb-Pomerene, and I am 
certainly no expert on that, my understanding is that it provides some 
protection or some exemptions for what otherwise would be the law 
under the general antitrust provisions. Is that correct?

STATEMENT OF NORMAN H. SEEDIER, PARTNER, 
LORD, DAY & LORD

Mr. SEIDLER. That is certainly true.
Mr. LAGOMARSINO. In that regard, is it somewhat similar to the 

Volstead Act regarding agricultural properties in this country?

PROVISIONS OP WEBB-POMEREXE ACT

Mr. SEIDLER. No. The present Webb-Pomerene Act provides an ex 
emption from prosecution under the antitrust laws provided certain 
conditions are met. The exemption is basically conditioned on the pro 
visos that the activity of the association not artificially or intention 
ally enhance prices in the United States, or be in restraint of trade in 
the United States.

Given that situation, the Webb-Pomerene association is free to op 
erate in the export trade market—in the course of export trade. But 
it faces a constant threat that if at any time it fails to meet the test— 
the provisos of the Webb-Pomerene Act—it faces antitrust prosecu 
tion, which can be very serious. It can be a criminal prosecution of the 
individuals involving jail, very substantial fines or very substantial 
private penalties.

So it is a problem area for the company that wishes to operate within 
Webb-Pomerene. It must constantly be on guard. This, of course, is 
one of the key safeguards that does exist to assure that the companies 
operate solely within the Webb-Pomerene association prescription.

Mr. LAGOMARSINO. Does the Justice Department or the Federal Trade 
Commission ever make an attempt to try to prosecute a Webb-Pomerene 
association?

Mr. SEIDLER. Yes, there have been a few prosecutions. The most 
prominent of which was the Minnesota Mining case in which Judge 
Wyzanski basically delineated that which he felt an association could 
do within the Webb-Pomerene Act and that which it could not do.

At this point, that represents a guideline for us as antitrust lawyers 
in knowing what we can and cannot advise under the Webb-Pomerene 
Act.

Mr. VALENTI. I think my counsel earlier told me that in the 63 years 
of the Webb-Pomerene Act, the FTC has prosecuted 12 cases. I think 
the last one was in 1957, if I am not mistaken.

Mr. SEIDLER. Those were administrative proceedings as distinguished 
from proceedings by the Department of Justice in the Federal courts. 
I think there are basically three decisions in the Federal courts relat 
ing to the Webb-Pomerene Act.

Mr. LAGOMARSINO. We certainly do share your concern that we not 
do anything that throws out whatever precedent there is. That cer-
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tainly is a very simple thing to do, and if we were inadvertently, or on 
purpose, for that matter, to change the groundrules or the rules of those 
agencies, we would be disposed to try to do something about it. There 
may be some overzealous people.

Mr. VALENTT. Mr. Congressman, may. I just offer some gratuitous 
advice here? I think there are really two aspects to increasing export 
trade. One is the congressional intent and the language of the bill. The 
second is something a little more dimly lit. That is a state of mind that 
exists in the Government agencies.

If they have a "let's get the rascal" attitude and are constantly 
harassing you, businessmen will take the least injurious of roads to 
travel and they are going to be a little bit wary. But if there is a state 
of mind that there is a congenial attitude by this Government, not 
only legislative but executive also, that the prime concern of this coun 
try over the next two decades is going to be the expansion of export 
trade.

The way the Japanese have done it is not merely with the con 
voluted distribution and hedgerows that they put up for products 
coming in, but there is a state of mind that I think is absolutely essen 
tial and crucial to expanding export trade, and I don't know how you 
infuse that kind of spiritual well-being in the Government.

Nonetheless, it needs to be there to implement your laudable efforts 
in the legislative arena.

Mr. LAGOMARSINO. I agree. It occurs to me that it is very difficult 
to export business unless you have business to export. I think there 
are perhaps some Members of Congress who are willing to do almost 
anything for exports, but they are not willing to do much for domestic 
industrial expansion or encouragement.

It reminds me, sort of, of the people—I have met quite a few—who 
are willing to export all kinds of arms to Israel but are not willing to 
have them for our own forces. It is pretty hard to export F-4's if we 
don't have them. So I think while you were certainly right to zero in 
on this, it is only part of a larger picture.

I do have a question, Mr. Valenti. You particularly complained 
about the complexity of some of these bills. It seems to me that the 
banking provisions make them extremely complex. Are you referring 
to those particularly when you talk about that?

Mr. VALENTI. I was referring to the certification procedures, which 
are thick with all kinds of barriers. I was merely offering the 
judgment that the simpler you make it for industries to form Webb- 
Pomerene associations—I was directing my comments to that par 
ticular aspect, not the export trading companies—the more likely you 
are to have an accumulation of industries who have formed capital in 
this country to make the products which they can then export abroad. 
It makes it more reasonable for them to get into the Webb-Pomerene 
export association business.

ENCOURAGING FORMATION OF TRADE ASSOCIATIONS

Mr. LAGOMABSINO. Why do you think more associations have not 
been formed under the Webb-Pomerene Act ? 

. Mr. ROHRER. Constant fear of antitrust.
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Mr. VALENTI. I think one of the reasons is precisely that. I also will 
have to tell you that I don't think business is totally immune from 
criticism. I think some industries simply haven't gone to the trouble of
doing it. It is not an easy thing to do. 

It takes a concerted effort b\by leaders within that industry to dp it. 
But I think basically I would say 80 percent is this wariness, caution 
ary air about the possibility of the long arm of the Justice Department 
iclubbing you when you are sitting quietly looking at your ledgers.

Mr. LAGOMARSINO. Thank you.
Mr. SEIDLER. I would like to mention, Mr. Congressman, it is not 

alone the Department of Justice, but under the present law, a private 
individual could sue for treble damages, or a class action could be 
brought which also represents a substantial threat to the associations.

Mr. BINGHAM. Mr. Bonker?
Mr. BONKER. Let me follow up on what Mr. Lagomarsino asked, 

and on which you articulated excellent responses. The Senate, after 
a series of hearings, posed the same question and concluded that there 
were four reasons why more trade associations were not formed under 
the Webb-Pomerene Act, one being that the private sector lacked 
sufficient product market domination in the foreign marketplace.

Second, the American business community placed top priority on 
domestic consumption and has not been as active in the foreign market. 
Third, the ever-expanding U.S. service industries have been excluded 
from qualifying for the antitrust exemption and are being replaced 
instead by joint ventures and cooperative efforts.

Then, it said, fourth and more importantly, the Department of 
Justice and, to a lesser extent, the FTC have been perceived by the 
business community as exhibiting a thinly veiled hostility toward 
Webb-Pomerene associations.

Then also, the vagueness of that act leaves uncertain what activities 
will constitute a substantial restraint of domestic trade. So I think the 
Senate, based on its hearings and its own staff work, concluded what 
you have just shared with the subcommittee. I think that title II of 
that act will have to be modified in some way if we are going to re 
move the uncertainties, the inhibitions, and vagueness or whatever it 
is that inhibits the formation of these associations.

So I guess we will attempt to do that in our requirement that an 
antitrust exemption be made contingent upon a certification proce 
dure that is more simplified and a little more encouraging than what 
we now have. Presently you have to receive approval from both the 
FTC and the Department of Justice.

CERTIFICATION PROCEDURES

Mr. SEIDLER. Just the FTC. A filing is made with the FTC-;—
Mr. BONKER. A filing is made with the FTC, but the Justice De 

partment actually approves the exemption.
Mr. SEIDLER. Tinder the present law——
Mr. BONKER. The Senate would shift that to the Department of 

Commerce, and that Secretary would consult with the Department 
assisting the FTC. Do you find that procedure a little more acceptable? 
If not, what procedure would you like to see in place in this associa 
tion?
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Mr. VALENTI. Now that you ask me, I think it ought to be a simple 

statement that Webb-Pomerene should continue as it is. It should 
now be extended to service industries with the focal point of Webb- 
Pomerene in the Department of Commerce. That is what I would do 
because the function of the Justice Department, Mr. Bonker, it seems 
to me, is in law enforcement. That is their role, mandated and char 
tered by the Congress, to enforce the law, so they are going to be doing 
that whether they consult or not.

When you have a consultative procedure, it seems to me that you 
then add one more barrier. But if the Department of Commerce would 
take applications and if the industry has certified that it needed Webb- 
Pomerene that should be sufficient.

Jf it developed somewhere along the line that there is some violation 
or some illegality, then the Department of Justice is there to make 
whatever revisions are necessary, civilly, criminally, or whatever. That 
is a simple way to do it.

Mr. BONKER. It also seems to be the proper way. The Department of 
Justice by its very nature is going to be adversarial in these matters, 
but the Department of Commerce should actually be promoting the 
business community. You have got to have one branch of government 
that is going to serve those purposes.

I think you are absolutely right that the Justice Department, if it 
sees an opportunity and some proprietary interest, will move at least 
with more legal actions.

Mr. SEIDLER. If I might correct the record, the Department of 
Justice under present legislation does not approve the existence of a 
Webb-Pomerene association. There is no approval provided at all. It 
does require a filing with the Federal Trade Commission of certain 
detailed information by the Webb-Pomerene association.

The Department of Justice's only function, basically, is to follow the 
existence of the Webb-Pomerene association and bring an action where 
it feels it has exceeded its position under the Webb-Pomerene Act. 
There is no specific approval.

Mr. BONKER. Under the Senate bill, the Department of Justice 
would have a greater role in that it would consult.

Mr. SEIDLER. That is correct.
Mr. BONKER. You would not want to see that, or you think maybe it 

is unnecessary ?
Mr. SEIDLER. I think it is probably unnecessary. I think that is really 

the answer. If the Department of Justice is to be consulted, its views 
should be taken into account by the Secretary of Commerce rather 
than providing for a litigation in advance of certification by the De 
partment of Justice being able to go into court and seek a restraining 
order.

Mr. BONKER. Do you think we ought to have in place eligibility 
criteria that would become the basis for the Department of Commerce 
issuing the certificate?

Mr. VALENTI. Speaking for my own association, I don't see any need 
for it, Mr. Bonker. I am saying, as I said in my statement, I think 
people in a particular industry know better than anyone else whether 
there is a need. The problem that you find, which sometimes is exas 
perating—and sometimes, as my old boss used to say, you just hunker
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down like a jackass in a hailstorm and take it—is to get involved with 
procedures that really don't need to be there.

I don't know of anybody in the Justice Department or on the Fed 
eral Trade Commission who really understands the motion picture and 
television problems in foreign markets. They just don't understand it. 
Therefore, it is very difficult for them to make judgments about who is 
eligible and who is not when they don't understand the marketplace.

If I were trying to deal with a Phos Chem association, I would be 
equally ignorant of their marketplace and not able to make judgments 
about whether they are eligible or not. They would know best, it 
seems to me, if they could make use of an instrument that you have 
made available to them.

Mr. BONKER. Just one last question—a more practical one. When you 
are involved in the distribution business and you come into a country 
that wants to purchase only your top-rated films, and still you have 
an inventory of good and average films, how do you work that out as 
an export trading association ?

Mr. VALENTI. We wouldn't allow that. We don't do business with 
any country which would attempt to restrict us that way. We simply 
wouldn't do business. We don't do business with government 
monopolies.

Mr. BONKEB. At some point these things would have to be negoti 
ated. They have certain films they would like to have brought in.

Mr. VALENTI. Oh, excuse me, Mr. Bonker. They do have censorship 
authorities that we abide by. We don't try to invade a country with 
a film that a country doesn't want to have. I think that we may be, 
and Japan, and to some extent West Germany, may be the only coun 
tries in the world where there isn't some kind of government censor 
ship, ranging from mild to very severe.

Mr. BONKER. I wasn't referring to that kind of censorship.
Mr. VALENTT. You were talking about quality.
Mr. BONKER. Just quality of film.
Mr. VALENTI. We don't do that. The trade agreements we make 

with countries allow us to go into the marketplace and bargain with 
exhibitors and theater owners, and deal with them on an individual 
basis. Our companies have people stationed all over the world, sales 
men who try to go into Venezuelan or Brazilian or French or Italian 
theater chains and deal with them on that basis.

Mr. BONKER. Thank you very much. Your testimony has been 
enlightening.

Mr. BINOHAM. Thank you very much, gentlemen. I appreciate you 
being with us.

Now I would like to call on Mr. Charles Levy, vice president of the 
Emergency Committee for American Trade.

I would like to welcome you. Mr. Levy, as a former staff member of 
the Foreign Affairs Committee.

STATEMENT OF CHARLES S. LEVY, VICE PRESIDENT, 
EMERGENCY COMMITTEE FOR AMERICAN TRADE

Mr. LEVY. Thank you. It is a pleasure to come back to the subcom 
mittee, particularly, as a witness.

ECAT is an organization of 64 U.S. companies with extensive 
international business operations. In 1979, worldwide sales by these
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companies totaled $450 billion and they employed nearly 5 million 
people.

Because ECAT member companies are among the largest U.S. ex 
porters, they are well acquainted with the difficulties involved in 
establishing a viable export operation. ECAT members are also very 
much aware of the importance of exports to our national economic 
security.

Because of the complexity and cost of developing an international 
marketing structure, arranging for export financing and overseas 
transportation, and understanding foreign laws, tens of thousands of 
U.S. businesses compete only in our vast domestic market. Our balloon 
ing balance of trade deficits would be substantially alleviated if these 
U.S. firms would take advantage of overseas market opportunities. 
Legislation designed to promote and facilitate the formation of 
export trading companies and export trade associations provide the 
means for U.S. businesses to focus on export opportunities.

ECAT, therefore, supports S. 2718, title I of which is the Export 
Trading Company Act of 1980 and title IT is the Export Trade Asso 
ciation Act of 1980. We also support the legislative initiatives in this 
area undertaken in the House by Congressmen Bonker, Bingham, 
LaFalce, AuCoin, Keuss, and Neal. The body of legislation introduced 
in the House and Senate provides constructive mechanisms to encour 
age and aid the entry of American business firms into international 
export markets.

The legislation being considered by this subcommittee would facili 
tate the formation of export trading companies. These companies 
would provide the export-related services which thousands of U.S. 
businesses, particularly small and medium sized companies, need in 
order to realize their export potential.

BANK PARTICIPATION

An essential element of the export trading company legislation is 
the provision for ownership of export trading companies by banks, 
bank holding companies and international banking companies. In this 
regard, we are encouraged to see that a number of Congressmen this 
afternoon have expressed an interest in adding such provisions to 
the legislation pending before the subcommittee.

Banking organizations have two resources which are essential to 
establishing a viable export trading company. First, through their 
retail banking operations, banking organizations are able to reach out 
to large numbers of small- and medium-sized companies who may 
manufacture exportable products.

Second, through their international branches and foreign corre 
spondent banking relationships, banking organizations are in an ex 
cellent position to identify potential foreign markets and customers.

Some concern has been expressed to this subcommittee that export 
trading companies with bank ownership will have an adverse com 
petitive effect on small nonbank trading companies. This has not been 
the case in Japan where there are nine dominant export trading 
companies which are interrelated with major commercial banks. In 
spite of this concentration, Japan has, according to the United States- 
Japan Trade Council, approximately 6,000 trading companies.
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As Jerry L. Hester, president of International Trade Operations, 
Inc., a small export trading company, pointed out to the Senate Bank 
ing Subcommittee on International Finance, and I quote:

Th« biggest single exporting deterrent to an active growing export manage 
ment firm is its ability to have readily available short-term capital reserves in 
order to bid competitively and more goods quickly.

In short, without adequate and timely financing, U.S. exporters are 
at a serious competitive disadvantage. To a limited extent export fi 
nancing can be made available through the Export-Import Bank. 
However, the bulk of export financing must come from private com 
mercial banks.

Export trading companies with commercial bank participation pro 
vide an appropriate and efficient mechanism to increase the availability 
of private export financing. In this regard, many small- and medium- 
sized export trading companies could benefit from bank participation 
through joint ventures.

H.E. 5061 would contribute to the expansion of U.S. exports by en 
hancing the use of Webb-Pomerene type export trade associations. By 
removing ambiguous and confusing language and including services 
within the scope of an export related antitrust exemption, U.S. com 
panies will be more disposed to enter into international cooperative 
ventures. As a result, these companies will be able to increase their 
competitiveness in world markets.

While we wholeheartedly endorse the enactment of export trading 
company and export trade association legislation, we do offer the fol 
lowing specific comments concerning their contents.

THIRD COUNTRY TRADE

One, export trading company legislation, or its accompanying legis 
lative history, should clarify the extent to which an export trading 
company has the authority to engage in third country trade and the 
importation of goods and services into the United States.

For example, a growing volume of international trade now involves 
barter arrangements and third country trade. Without clear authority 
to import into the United States, a U.S. export trading company 
could find itself at a distinct disadvantage in participating in barter 
transactions.

CRITERIA FOR STARTUP ASSISTANCE

Second, a number of the bills under consideration include provisions 
which would increase the financial leverage of existing export trading 
companies and stimulate the formation of new export ventures by 
providing guarantees and loans for operating expenses and initial in 
vestments in export-related facilities, and guarantees for export ac 
counts receivable and inventories.

If these two new programs are to be utilized effectively, the stand 
ards by which the administering agency evaluates the need for guar 
antees or loans must be very clearly defined.

As presently drafted, a number of these provisions require the ad 
ministering agency to determine whether the assistance provided would 
facilitate the expansion of exports that would not otherwise have oc 
curred. In addition, the agency would have to determine whether the
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export trading company is unable to obtain sufficient financing on rea 
sonable terms from other sources and, with respect to guarantees, 
that such' guarantees are essential to enable the company to obtain 
adequate credit to continue normal business operations.

Without clarification, export trading companies may encounter dif 
ficulties in demonstrating their need for assistance from the adminis 
tering agency. As a result, the agency may either be reluctant to use 
its new authority or, alternatively, the administrative burden on ap 
plicants would be so great that export trading companies would not 
apply for the loans or guarantees.

STATUS OF EXISTING ASSOCIATIONS

Finally, as pointed out by Mr. Valenti and the other previous wit 
nesses, H.R. 5061 presents a problem with respect to its legislative 
approach. Unlike title II of S. 2718, H.R. 5061 would repeal, rather 
than amend, the Webb-Pomerene Act.

This approach would undermine the body of law that has been devel 
oped over the years with respect to the Webb-Pomerene Act. In partic 
ular, repeal would vitiate the substantial effects test used by the courts 
in determining whether the activities of an export trading company 
had a domestic impact.

Also, and perhaps most important, repeal of the act would place 
existing Webb-Ppmerene export trade associations in legal limbo.

From time to time, President Carter has highlighted the importance 
of exports to the future health of the U.S. economy and announced 
his dedication to developing a coordinated national export policy. To 
date, little has been done by the executive branch.

U.S. business is looking to the Congress to play a major role in 
formulating a national export policy. The legislation before this sub 
committee is an important first step in developing such a policy.

It is not clear how many export trading associations or export trad 
ing companies will be formed under the proposed legislation. But it 
is clear that for those companies which utilize either form of doing 
business, these two mechanisms will be important and immensely useful 
in enhancing their competitiveness in world markets.

Thank you.
Mr. BONXER [presiding]. Thank you, Mr. Levy. I know that you 

are in support, then, of all the bills before us but you would like to 
see some refinements made.

Mr. LEVY. That is correct.
Mr. BONKER. Did you testify on the Senate side?
Mr. LEVY. Yes; I did.
Mr. BONKER. Did you offer suggestions or amendments that were 

eventually incorporated ?

IMPORTANCE OF FINANCING

Mr. LEVY. ECAT offered some of the same suggestions outlined 
this afternoon. However, the administration was not too enthralled 
with the concept of providing guarantees from the Export-Import 
Bank for financing inventory and accounts receivable.

66-212 0-80-10
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One of the most important factors in exporting is financing. To 
place this need in the context of an industry that has experienced 
some difficulty today, I don't think an automobile dealer could sell 
oars if it didn't have a floor plan financing arrangement whereby it 
had an inventory of cars available for customers to come in and buy.

I think the same thing is true for export trading companies. If they 
don't have inventory on hand, they may not have a competitive edge.

Mr. BONKER. So that is why you are suggesting that export financing 
really must come from commercial banks.

Mr. LKVT. I think it is very important.

SAFEGUARDS ON BANK PARTICIPATION

Mr. BONKER. Congressman AuCoin testified to that point earlier, 
and he will be offering some language. At least he has already in his 
legislation a provision which allows banking participation, albeit it 
with some limitations to see that banks don't become too heavily 
involved.

Do you see a need for limiting banks' involvement?
Mr. LEVY. I think that the limitations that were reported out of the 

Banking Committee in the Senate are fair limitations which would 
permit bank participation while at the same time provide safeguards 
for the security of the U.S. banking system.

I believe the banks probably will be able to live with the Senate 
Banking Committee provisions.

Mr. BONKER. What about a provision which would prohibit banks 
from making any loans to any trading companies in which the bank 
holds interest and to customers of such on terms more favorable than 
those for other borrowers?

Mr. LEVY. I think that is an equitable provision.
Mr. BONKZR. You wouldn't have any objection to that?
Mr. LEVY. No.

THIRD COUNTRY TRADE

Mr. BONKER. One other point. On page 4, your first comment is that 
we should clarify the extent to which an export trading company has 
authority to engage in the business of importing goods and services. 
To my knowledge, there is nothing in the legislation which would pro 
hibit that. I think the Senate had a provision earlier and just decided 
to drop it.

Mr. LEVY. That is right The Senate Banking Committee also added 
in its report language a comment that export trading companies would 
be able to participate in third country trade. I think such report lan 
guage provides a degree of certainty in the legislation and the legis 
lative history. Companies will understand that they can participate 
in barter ana third country trade.

Mr. BONKER. In other words, they wouldn't be precluded from this.
Mr. LEVY. That is right. Companies could become nervous since 

you have a bill called the Export Trading Company Act and need 
some guidance.

Mr. BONKER. Mr. Lagomarsino.
Mr. LAGOMARSINO. I would just say with regard to that last point 

I think you should study that very carefully because as I understand
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a recent Supreme Court decision, legislative reports don't mean very 
much.

Mr. LEVY. That has always been a question.
Mr. LAGOMARSINO. It always has been a question.
Mr. LEVY. The courts have always questioned the weight given to 

legislative history.
Mr. LAGOMARSINO. I would think if we really wanted to clarify that, 

we probably ought to think of some way to provide something in the 
bill itself, as well.

Mr. LEVY. It could be provided for in the findings.
Mr. LAGOMARSINO. Now, would you support a grandfather clause 

for Webb-Pomerene associations ? Dp you think that is the way to go ?
Mr. LEVT. I think if you were going to repeal the Webb-Pomerene 

Act as opposed to amending it, it is absolutely necessary. If you repeal 
the act you will put existing associations in legal limbo. Under that cir 
cumstance a grandfather clause is essential.

Mr. LAGOMARSINO. Thank you.
Mr. BONKER. Mr. Oilman.
Mr. OILMAN. Thank you, Mr. Chairman.
Mr. BONKER. You get double time for missing out on the last one.
Mr. OILMAN. Thank you, for the minority side.
I welcome Mr. Levy back to our committee.
Mr. LEVY. Thank you very much. It is good to see you again.

BANK PARTICIPATION

Mr. OILMAN. I am a little bit concerned about how extensive the 
new authority will be under these proposed statutes. I know that every 
time domestic banks get involved in another business activity, the in 
dustries affected, transportation, insurance and in many other areas, 
all claim that our banks are becoming too involved in these busi 
nesses.

How do you think that our private sector is going to feel about banks 
getting into the import business ?

Mr. LEVY. Import or export?
Mr. OILMAN. Let's start with the import business.
Mr. LEVY. I think that basically the import side of the export trad 

ing company will be fairly limited and will probably occur primarily 
in terms of barter arrangements.

Mr. OILMAN. Do we see any of those limitations spelled out in the 
legislation ?

Mr. LEVY. As the Senate Banking Committee pointed out, the prin 
cipal purpose of an export trading company would be exports. The re 
port has a 50-percent test, and I think export trading companies could 
satisfy that criteria only by being principally oriented toward exports.

Mr. OILMAN. Let's examine the export side of it. If we set up a trad 
ing organization, we are into all sorts of endeavors. There is no limi 
tation. Isn't that true?

Mr. LEVY. I think the concept of an export trading company is realty 
one of facilitating exports, as opposed to manufacturing. I don't see 
any authority in the bill or why an export trading company would 
want to become a manufacturer.
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Mr. OILMAN. But if they are involved in the sale of goods over 
seas.

Mr. LEVY. The competition in terms of domestic competitors would 
be other export trading companies. As I pointed out, Japanese and 
European trading companies have not had an adverse effect on com 
petition among trading companies in their respective countries. I don't 
know why this would have an adverse effect in the United States.

The key to exporting is financing. The business of banks is financ 
ing. They know the business. I think this will help facilitate exports 
by providing probably the best weapon we have in terms of meeting 
foreign competition, and that is extensive and strong banking organi 
zations.

Mr. OILMAN. You don't see vertical integration that would become 
harmful to the field by incorporating banking interest in the export 
trading and going right back into manufacturing?

Mr. LEVY. No, I don't think so because as I read the legislation it is 
not authorizing banks to take equity positions in manufacturing com 
panies in this country. The manufacturing companies would go to an 
export trading company when it doesn't have the resources to nave its 
own foreign marketing operation.

Mr. OILMAN. Does the manufacturing company then become part 
of the export trading association?

Mr. LEVY. I think that if it wanted to, it probably could under ex 
isting legislation. But the bank participant would own the export 
company jointly with the manufacturing company. The bank would 
not own equity in the manufacturing company.

Mr. OILMAN. Could you foresee a situation where the manufacturer 
then was a member of the export trade association and got the bank 
involved, and you had the distributor overseas involved, so you have 
really the whole integrated system from start to finish ?

Mr. LEVY. Companies can now use the Webb-Pomerene Act to form 
export trade associations, and the present legislation would extend 
that antitrust exemption to export trading companies.

Mr. OILMAN. By this legislation we intend to extend it to banks. 
That isn't my question.

Mr. LEVY. But in terms of vertical integration, that raises antitrust 
questions, and the concept behind the Webb-Pomerene Act is export 
activities. Businesses who want to combine for the purpose of ex 
porting should be exempt from antitrust.

Mr. OILMAN. We are not going to bring banks under Webb-Pomer 
ene, are we ?'

Mr. LEVY. I think you would bring banks under in terms of the ex 
port trading company.

Mr. OILMAN. I am talking about under the existing Webb-Pomer 
ene Act.

Mr. LEVY. No, we don't.
Mr. OILMAN. We are extending that privilege to include banks. 

What I am asking you is should we enlarge that concept to such an 
extent that we bring harm to competition by bringing the whole finan 
cial structure to the export industry ?

Mr. LEVY. I don't think you are doing any harm in terms of do 
mestic competition. I think what you are doing is strengthening the 
ability of American companies and banks to compete abroad. I think
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there are safeguards in the existing Webb-Pomerene Act and in the 
amendments that are proposed.

But if there is a spillover 'into domestic competition, the export 
trading company or export trade association would lose its eligibility 
under the Webb-Pomerene Act and could 'be sued under the antitrust 
laws.

Mr. OILMAN. What is the rationale for the necessity of having a 
bank a partner of the export trading company? Why couldn't you 
utilize the resources of the bank without making it a partner ?

Mr. LEVT. First, banks are prohibited from providing commercial 
services other than banking services by the Glass-Stegall Act. Second, 
I think there has been a natural reluctance among oanks to get in 
volved in export financing to a significant extent for a number of 
reasons. In particular, banks are wary of financing inventory that 
may go abroad. If they were part of the trading company, they would 
be able to have a full review over that export transaction. As a re 
sult, I think they would feel much more comfortable in loaning the 
money on that project.

Mr. OILMAN. Especially if they can get a higher profit.
Mr. LEVY. Yes; there is a profit motivation. That is why probably 

banks would want to get involved.
Mr. OILMAN. It certainly places the financial structure to their ad 

vantage as having this a part of the exporting arrangement.
Mr. LEVY. This is what has given the Japanese a very great lift up 

in exports. Basically, a number of the Japanese trading companies 
have existing lines of credit with banks that don't need, as I under 
stand it, prior approval.

Mr. OILMAN*. How are we protecting the smaller domestic corpora 
tions who may want to do some business overseas and have the ad 
vantage of becoming part of an exporting company ?

Mr. LEVY. I think several ways. First, a number of bills would pro 
vide through the Eximbank a program of guarantees of financing by 
commercial banks of inventory and accounts receivable that would 
permit a small trading company to rollover its accounts receivable and 
finance its inventory and, as a result, have some adequate cash reserves.

Mr. OILMAN. Even if that inventory is overseas.
Mr. LEVY. That is right, as I understand it.
Mr. OILMAN. Then why would you need this sort of arrangement?
Mr. LEVY. I think there is certainly a limit to how much the Export- 

Import Bank can guarantee. If we want to have a quantum jump in 
exports, you are going to have to have private banks involve them 
selves without guarantees.

Mr. OILMAN. I thank you for the information. I still have some res 
ervations about all of this.

Mr. BONKER. Thank you, Mr. Oilman.
Mr. Levy, thank you very much.
Mr. LEVY. Thank you very much.
Mr. BONKER. We will now have a panel of witnesses, and we would 

like to have come to the witness table Ms. Carie Cable, Mr. Edward 
Lange, and Mr. Gordon Ebling.

I believe we will begin with Ms. Cable, who is representing Dr. 
George Taylor, Washington Council on International Trade.
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We have a vote. I think that to avoid interruption, we will recess 
just for 10 minutes, get the voting out of the way and come back. That 
way, we can finish the hearing. Otherwise we will have to stop in a 
few minutes.

If that is agreeable with my colleagues, we will adjourn the sub 
committee for 10 minutes.

[Whereupon, a brief recess was taken.]
Mr. BONKER. The subcommittee will come to order.
We were about to begin with Ms. Cable, who is representing the 

Washington Council on International Trade.

STATEMENT OP CAEIE CABLE, PKOGRAM MANAGES, 
WASHINGTON COUNCIL ON INTEENATIONAL TBADE

Ms. CABLE. Thank you, Mr. Bonker.
I am program manager for the Washington Council on Interna 

tional Trade and am delivering the testimony of Dr. George Edward 
Taylor, president of the council.

The Washington Council on International Trade is a nonprofit, 
nonpartisan organization which was established in 1973. Its primary 
purpose is to raise the level of understanding of the role of interna 
tional trade in the economy of the State of Washington, a State in 
which one in every five jobs is related to international trade.

The council is financially supported by private enterprise, but the 
board of directors also includes representatives from government and 
the academic world. The council passes no resolutions and does not 
lobby for specific pieces of legislation or for special interests. It pro 
vides information, stimulates research, and works with the educational 
system.

The council members welcome in principle any serious effort such 
as House bill 7230 to explore ways of improving our trading position 
and to foster free competitive international trade.

H.R. 7230 deals with trade promotion and trade companies. The 
council members are making their positions on trading companies 
known through such organizations as the Emergency Committee for 
American Trade (ECAT) and the Washington Bankers' Association, 
or through private testimony.

There will be further opportunities, I hope, to testify on these very 
complex recommendations. In the meantime, I wish to call your atten 
tion to the equally important trade promotion objectives of House 
bill 7230.

DEVELOPING AN "EXPORT MENTALITY"

I believe one of the most important factors contributing to Amer 
ica's weakness in international trade is the absence of what has been 
called an export mentality. This point is stressed in a recent Japanese 
report to the Japanese Government on the trading posture of the 
United States. Most Americans are either ignorant of, or indifferent 
to, the contribution of two-way trade to the health of the economy. The 
general public is unaware of our international economic interdepend- 
ency, as well as the matrix of trade operations.

This ignorance is illustrated, for example, by a recent Harris poll, in 
which 60 percent of the respondents stated that they were unaware
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that we import oil and that they believed the United States to be self- 
sufficient in oil supplies.

This same ignorance is fostered by an educational system in which a 
person can spend 8, 12, 16, or more years and never attend a class on 
economics or principles of international trade.

Ignorance of the role of exports in promoting economic stability 
and economic growth is widespread not only among the lay population, 
but the business sector as well, especially among small- and medium- 
size producers and services. The vast majority of business persons are 
ignorant of export markets and export procedures. They do not know 
that there are other economies in which they can participate with a 
modicum of risk.

A consistent cash flow is the key to success for any business. Those 
businesses participating in multiple economies have the best chance 
for consistent cash flow since they can take advantage of independent 
or related alterations in business cycles.

The American habit has been to export only when domestic sales are 
poor or when surplus inventory is on hand. Whether businesses are 
large enough to establish market shares abroad or not, business persons 
must be informed about the advantages of participating in multiple 
economies on an ongoing basis.

Exports must be explained in ways that make exporting an ac 
cepted and integrated element of business planning, not simply a stop 
gap measure or side operation. Furthermore, vigorous efforts must be 
undertaken to educate producers and services about the procedures 
for exporting.

As tactical measures the various bills introduced may be successful. 
However, I believe that as strategic measures they will fall short of full 
effectiveness unless amended or unless companion legislation, designed 
to nurture public awareness of how the business sector operates, is also 
introduced.

What can government do within existing channels to promote ex 
ports and to develop a climate of public opinion favorable to increased 
two-way trade ?

I do not believe that it is in the public's best interest for Govern 
ment to participate directly in international trade, but I do 'believe it 
is in the public's best interest for Government to participate in edu 
cational programs about trade for the general public.

First, I recommend that the Departments of Commerce and Educa 
tion collaborate in designing and implementing high school and col 
lege level educational programs on the operation of international trade. 
An example of such a program is the unit called "Trees and TVs," 
which is available to high schools in the State of Washington. I 
earlier submitted to the chairman a copy of this unit. 1 The unit was 
devised and implemented by the WCIT with the help of the Washing 
ton Council on Economic Education. The WCIT conducts an annual 
3-week intensive seminar on the "Theory and Practice of InteTnational 
Trade" for social studies teachers in high schools in order to bring 
them up to date on this subject. This seminar has been offered eve*y 
summer since 1977 and draws teachers from Oregon and Idaho, as 
well as from throughout the State of Washington.

' "Trees and TVs In the International Marketplace" Is retained In subcommittee flies.
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Second, I recommend the establishment of a central office at the 
Department of Commerce or Department of Education to work with 
State offices of public instruction in the development of educational 
programs relevant to each State's particular trade situation.

Third, I recommend that local U.S. district export councils be used 
to facilitate a nationwide export awareness campaign. The best model 
to date of the success of a local U.S. district export council's efforts in 
this area is that of the Arizona council. I encourage the subcommittee 
to study the Arizona Council's project.

I believe the Department of Commerce, possibly through the Ex 
port Promotion Bureau, should undertake immediate action to edu 
cate the business sector about the need for and advantages of export 
ing. To accomplish this, I recommend the following programs.

First, I believe that vigorous efforts must be made to offer semi 
nars and workshops of substance and specific focus to the business 
sector.

One set of workshops should be on export opportunities in par 
ticular markets and with specific trading partners.

One set of workshops should be conducted for small- and medium- 
sized businesses on finding foreign buyers and sales agents abroad. 
The new computerized Worldwide Information and Trade System 
(WITS) recently implemented by the U.S. Department of Commerce 
would 'be an excellent starting point for such workshops.

One set of workshops should be focused on the functions and opera 
tions of existing intermediaries and services for exporting, such as 
export management companies, freight forwarders and the interna 
tional departments of banks.

One set of workshops should explain various financial arrangements 
and possibilities for special export loans available through the Small 
Business Administration and the Export-Import Bank. Letters of 
credit often provide better protection and faster cash flow for sellers 
than the 30- to 90-day collection procedures commonly used for domes 
tic sales, yet letters of credit are not adequately understood by poten 
tial exporters. Export financing needs to be better explained.

One set of workshops should be conducted on export documentation, 
including documents for freight insurance and credit insurance, and 
on the step-by-step movement of goods from producer to end user in a 
foreign country.

One set of workshops should be conducted on the organization of 
trade responsibilities within Government departments and agencies. 
Exporters must become familiar with Government services as well as 
Government responsibilities. The morass of export regulations must 
be demystified, if not reduced.

EXPORT INCENTIVES

Efforts to educate the public and the private sector to accept and 
engage in exporting must be matched with efforts within the Govern 
ment to make exporting simpler and more attractive. I believe any new 
legislation on trade promotion should include three elements.

The first element is streamlining of paperwork generated by the U.S. 
Government and directly related to the exporting of goods by any 
single business. None of the proposed bills provide for decreased paper-
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work. In fact, it is safe to anticipate increased paperwork leading to 
confusion, frustration, and possible abandonment of export attempts.

The second element is the liberalization of export licensing 
regulations.

The third element is the provision of incentives for exporters, both 
to producers and to the services. Tax laws should be revised to en 
courage exports and the establishment of sales offices and manufactur 
ing investments abroad, not to penalize those who work abroad and 
strive to increase U.S. market shares in foreign countries.

I commend Congress and our Washington State congressmen for 
exploring new ways to promote exports. The main lesson we should 
learn from our competitors is not necessarily the manner in which 
they conduct trade but the substance of the cooperative relationship 
between Government and the private sector. The positive attitude to 
ward business and toward Government cooperation begins where all 
attitudes are formed, with the education of the young and the inform 
ing of the public.

Thank you.
Mr. BONKER. Thank you, Ms. Cable. You focused on an area that 

we should not overlook, education. I think that is essential, particularly 
at levels that will encourage younger people to move into this area.

We will now hear from Mr. Lange, who is from Seattle and, as I 
understand it, will be representing the Washington Backers' 
Association.

STATEMENT OP EDWARD N. LANGE, PARTNER, DAVIS, WRIGHT, 
TODD, RIESE & JONES

Mr. LANGE. Thank you, Mr. Congressman.
Our firm serves as general legal counsel for, and I appear today on 

behalf of, the Washington Bankers' Association, which is the trade 
association of commercial banks in the State of Washington.

I wish to point out that included in our active membership are 10 
foreign banks organized either in Japan or Great Britain or Korea, 
who are doing business in the State of Washington. We welcome them 
into our State. We have provisions in our law enabling them to have 
branch offices in our State, and we continue to enjoy their presence and 
their active and professional competition for international business.

Needless to say, our State is vitally interested in foreign trade, as 
prior witnesses from our State have indicated. The banking industry, 
the Washington Bankers' Association, sees a need for trading com 
panies and wishes to support the bills and the concept of those bills 
which you have before you.

We believe that such companies do provide a means for organization 
that will better serve small- and medium-sized businesses and provide 
financial resources and expert know-how to carry on a successful 
export business.

We have observed at first hand the successful operation of trading 
companies organized in foreign countries. We believe to successfully 
compete with the foreign companies, our resources can be similarly 
organized to take advantage of our ingenuity, productivity, and 
efficiency.
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The Bankers' Association supports legislation stimulating export 
trading companies, whether or not they provide for bank or bank hold 
ing company investment and participation. We prefer and desire legis 
lation which would enable financial institutions to participate. We 
favor removal of the existing barriers against such participation.

Our basis for this is that we have observed, first hand, foreign, par 
ticularly Japanese, financial institutions successful in managing their 
relationship with related trading companies. We compete day to day 
with these operations and we believe that our financial institutions in 
this country, if granted such incentive, can more successfully compete 
to the benefit of all.

Appropriate limits can be imposed upon such participation. We 
would favor the Senate bill provisions rather than Itepresentative 
AuCoin's position. Again, we wish to express our appreciation for 
your consideration of these bills and for inviting us to participate.

Mr. BONKER. Thank you, Mr. Lange, for your comments.
Now we will move to Mr. Ebling, who is vice president and treasurer 

of Management Services International.

STATEMENT OF GORDON C. EBLING, VICE PRESIDENT AND 
TREASURER, MANAGEMENT SERVICES INTERNATIONAL, INC.

Mr. EBLING. Thank you.
I have a prepared statement that I am going to read, but before I 

read it I would like to point out that there are several comments in 
my statement that contradict previous testimony. The most con 
spicuous of the previous testimony I am going to contradict is the 
fact that I am a representative of an export trading company that op 
erates out of Seattle, and Bob Anderson indicated that there were no 
such things.

Mr. BONKER. Well, you are living proof that there is.
We have had trade managers testify on legislation in general, and 

we have found that they are not all that supportive of it; so we will be 
anxious to have some other testimony today.

Mr. EBLING. It is a privilege to be given the opportunity to appear 
before this subcommitee to present testimony in regard to the Export 
Promotion and Export Trading Company Act of 1980, and the closely 
related bills now under consideration by Congress.

My name is Gordon C. Ebling, and I am the vice president and 
treasurer of Management Services International, Inc., a Seattle- 
based export trading company. During my 25 years of private sector 
business experience I have also been manager of International Plan 
ning and Business Development for Boeing Computer Services, and 
a senior staff member of Boeing International Corp.

I have thus been involved both as a producer of exportable goods 
and services and as a middleman exporting on behalf of others.

Mr. BONKER. Mr. Ebling, I am going to interrupt for a moment. In 
view of the time, and we also have another vote, I doubt whether we 
can continue this hearing. We have your prepared statement for the 
record, and if you could comment briefly on what your primary con 
cern is with the legislation, that would be helpful.

Mr. EBLING. All right. The primary points that I would like to 
make are, No. 1, there is in existence today in the United States an 
export trading company industry which consists, I am sure, of several 
thousand firms. Some of them are very small.
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I spoke yesterday with two firms in New York who employ in 
excess of 100 people each. In other words, there are some quite large. 
I don't feel that banks entering into the trading company business is 
a proper function of banking; I don't think it solves the basic prob 
lem in that we can obtain nnancing for an export proposition if it 
makes sense.

We can take it to a bank and get financing for it. The reason that 
we can't get bank nnancing hi many cases is because the deal doesn't 
hold together, doesn't make sense, and no bank is going to put their 
money into their own export trading company on a deal that doesn't 
make sense either, that isn't profitable.

Third, the real problem with exports from the United States is 
not at the level of banking and of export- trading companies, although 
there are problems. The real problem is the producer who has no 
incentive to export. As a matter of fact, he has many disincentives to 
export. I think the creation of a very strong export trading company 
industry would not really do anything significant for solving the 
fundamental problem, which is a lower level, if you will, in that 
the producer has no reason to export.

[Mr. Ebling's prepared statement follows:]
PREPARED STATEMENT OF GORDON C. EBLING, VICE PRESIDENT AND TREASITRER, 

MANAGEMENT SERVICES INTERNATIONAL, INC.
Management Services International provides a broad range of services directed 

at international business development. We function as a business consulting firm 
by providing market assessments, developing export strategies, analyzing foreign 
investment opportunities and evaluating tax considerations for producers of goods 
and services. We function as an export management firm for producers who would 
like that service and we export for our own account a wide spectrum of product 
that we obtain from producers that have little or no interest in direct Involvement 
in the export market. The bulk of our direct exports are agricultural commodities 
and processed foods, and are handled by our food products international division.

In reviewing previous testimony relating to this bill it is easy to gain the im 
pression that there are presently no U.S.-owned trading companies available to 
assist U.S. producers with the export of their goods and services. This is totally 
incorrect. Although good data is difficult to obtain we would estimate that there 
are as many as 100 such companies in Seattle alone. The actual number depends 
on the definition of "export trading company" that is used. Many are small and 
oriented toward one product, while others are broad based both in regard to 
product orientation and the range of services offered.

In New York City the number of export trading companies is probably in the 
thousands. I met yesterday with officials of two of these companies to better 
understand their capabilities, and it is impressive.

These firms have been operating as export trading companies for over 20 years. 
They each employ about 100 people in their New York offices, as well as people 
in overseas offices in key markets. One of the firms has a financing subsidiary 
which has the capability to extend term financing to foreign buyers. Each oper 
ates within a specific product category, and provides a full range of services on a 
worldwide basis. Although operating within a specific product area, these are 
broad—food, and machinery. Both firms agree with my contention that there is 
in operation today within the United States a viable "export trading company 
industry."

The title of H.R. 7230 is the Export Promotion and Export Trading Act of 1980. 
The objective of the bill is to aid export trading companies, and hence to increase 
U.S. exports. There are a variety of steps that could be taken to improve the 
performance of export trading companies. Some of these could be considered as 
incentives, but many of them could be more correctly labeled as the elimina 
tion of disincentives. To cite a few examples:

(1) We have maintained an office in the Middle East staffed by an American, 
the sole purpose of which is to promote the sale of U.S. products to Middle East 
customers. The personal income tax laws of the United States place an immense 
burden upon this employee, and in turn on our company.
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(2) Foreign policy initiatives are often in complete contravention of export 

trade objectives. The Arab boycott regulations are a classic example. Individual 
country trade embargoes are another.

(3) There are no significant tax credits relating either to export sales, or to the 
creation of jobs involved in export sales. To be effective these must necessarily be 
simple to understand and use.

(4) Simplification of the morass of paperwork relating to individual export 
transactions, and to the periodic reports required of exporters, would be welcomed 
by all firms involved in export sales.

(5) Some mechanism should be provided whereby long term/low rate financing 
can be made available when necessary to counter similar credit facilities offered 
by foreign competitors.

The role of the export trading company ia to work with the small to medium 
sized producer, those not large enough to operate their own international orga 
nizations. The large producers are self-sufficient as exporters, and do not re 
quire the assistance of middlemen. Firms such as Boeing, Caterpillar, and Gen 
eral Electric are able to integrate on their own all of the elements necessary to 
be successful in the export market.

To be successful the export trading company must first locate, and then develop 
a working relationship with, producers of exportable goods or services. This is 
difficult. Not so much that there are not many producers of such goods and serv 
ices, but most producers are simply not interested in exporting. They find that 
the profit potential on domestic sales is as good as on export sales, and it is a 
whole lot easier. Even with a good export trading company acting as a buffer the 
producer still gets involved in such things as export packing and labeling, foreign 
language product information, product warranties, etc. Provided no incentive to 
export he quickly loses interest in the whole concept. The net result, as it re 
lates to the export trading company, is that there is fierce competition to work on 
behalf of those few producers of exportable goods and services that have any in 
terest whatsoever in exporting.

The principal reason that most U.S. producers are not involved in the ex 
port market is simply that there is no reason for them to be involved. The 
domestic market is large enough that most producers feel that sales growth 
objectives can be achieved by further penetration of the domestic market. 
Additionally, the domestic producer is motivated by one primary objective, 
profit! Unless he can see how profits on export sales will exceed profits on 
domestic sales, or yield the same rate of profit with less effort, he has no 
reason to export. Unfortunately, such a higher rate of return on export sales 
is not the case for most producers.

For the more sophisticated producers there may be valid reasons for ex 
porting other than the realization of immediate profits. Such factors as econ 
omies associated with large manufacturing runs, dampening of business cycles 
and participation in markets in earlier stages or development are classical 
arguments for internationtal business operations. Unfortunately the small and 
medium sized business entrepreneur is seldom swayed by these considerations.

Over the last several years there has been a great deal of discussion In aca 
demic and congressional circles of "supply-side economics." As this concept 
gains acceptance, and tax laws are revised acordingly, emphasis should be 
placed on tailoring tax laws to promote exports. The present "DISC" regula 
tions are of some benefit to exporters, but they are so complex that only the 
larger corporation can fully utilize the benefits. Any export stimulus to the 
small and medium sized producer must be simple to understand and utilize, 
Accelerated depreciation of assets employed in the production of exported goods 
is one example.

Returning to the export trading company, Senate bill 2718 is proposing that 
banks be allowed to establish subsidiary companies that would function as ex 
port trading companies. Although no similar language is yet specifically in 
cluded in H.R. 7230 indications are that such a provision is under considera 
tion. I feel that such a provision would be a mistake. It can be argued suc 
cessfully that existing export trading companies are not as effective as their 
foreign counterparts, but simply allowing banks to establish their own export 
trading companies will not suddenly create a dramatic increase in U.S. ex 
ports. Quite to the contrary. It could easily create a situation wherein exist 
ing export trading companies, and even producers doing their own exporting, 
might find it difficult or impossible to function. I say this for two reasons.

The principal financial instrument in international transactions is the letter of 
credit. Large numbers of these instruments pass through the banking system each
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day, and each document distinctly specifies the full name of the buyer, the seller, 
and the terms of sale. This is privileged imormation of enormous value to a poten 
tial competitor. I can say quite emphatically that we would be very reluctant to 
process a letter of credit through a bank that also owned an export trading com 
pany with which we were competing.

A second consideration is the ability of banks to provide financing, totally unre 
lated to export activities, to a customer in order that their captive export trading 
company could secure the export business of that customer. It would be impossible 
for the independent export trading company to compete against such an arrange 
ment.

Even Paul A. Volcker, Chairman of the Board of Governors of the Federal 
Reserve System has stated reservations regarding the wisdom of banks entering 
the export trading field. To quote from his letter of May 12, 1980, to Senator 
Proxmire:

"Those reservations stem not from lack of sympathy with the purpose of this 
legislation in making export related services available to more firms in the United 
States. Rather, we in the Federal Reserve have substantial questions about the 
degree to which banking organizations should be permitted to participate directly 
in, or even control, export trading companies. In that connection, we feel strongly 
that the tradition of separation of banking and commerce has served the country 
well."

In summary I would like to make the following points:
(1) There is in existence today an "export trading company industry" consisting 

of several thousand firms of various sizes, and varying product or geographic 
orientation.

(2) Legislation aimed at making these firms more effective should be a high 
priority of Congress. Such legislation should be directed at providing incentives 
to these firms, but more importantly at eliminating unnecessary burdens now 
placed upon them.

(3) Banks have played, and should continue to play a vital role in export trade. 
Permitting banks to become directly involved as export traders, however, is not a 
proper function of banking.

(4) Although assistance to export trading companies will be of unquestioned 
benefit in increasing U.S. exports, the principal thrust of Congress should be to 
provide workable incentives to the producers of exportable goods and services.

OBSTACLES TO EXPORTING

Mr. BONKJER. Do you think the situation will be different if the 
opportunity exists for exporting and the producer doesn't have to 
gather together all the resources needed to export ?

Mr. EBLING. We have great difficulty today convincing producers 
that they want to export. We will go to a producer and we will offer 
to them a range of services which completely camouflage the sale, if 
you will, turn it into something that looks like a domestic sale, and 
they still aren't interested in exporting.

They come back to you and say: I am going to have to do some 
thing in the way of foreign language packaging, foreign language 
labeling; I haven't penetrated the eastern part of the United States, 
I am not shipping to a southern part of the United States; where is 
my incentive to export ?

The practical answer to the question is they really don't have a 
strong incentive to export.

Mr. BONKER. You mean the marketing system isn't working for 
them but it is for the Japanese and others who are doing so well in the 
export market?

Mr. EBLING. I think a lot of it gets back to what Carie Cable was 
saying and what other people have said earlier today about mind-set. 
The people in Japan at all levels think in terms of export opportuni 
ties, whereas in the United States most producers of both goods and 
services look only at the domestic market.
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Mr. BONKER. I should really adjourn the subcommittee and go over 
to vote. The staff suggested maybe I should miss it, but I have been 
out in the Mount St. Helens area so much I have missed too many 
votes. I have staff here. They may want to talk with you informally. 
Of course, we all know the staff are really the ones who make the 
decisions anyway; we just formalize them.

You do have some interesting points. I am terribly interested in 
the State of Washington and will be taking a view toward promoting 
and expanding trade. If this isn't a way of doing it, maybe you have 
some other ideas.

I am sorry for the interruption, but that is beyond my control. I 
have to adjourn the subcommittee at this time.

[Whereupon, at 4:40 p.m., the subcommittee adjourned, to recon 
vene at the call of the Chair.]
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TUESDAY, JUNE 10, 1980

HOUSE OP KEPRESENTATTVES, 
COMMITTEE ON FOREIGN AFFAIRS, 

SUBCOMMITTEE ON INTERNATIONAL
ECONOMIC POLICY AXD TRADE,

Washington, D.G.
The subcommittee met at 3:20 p.m. in room 2200, Kayburn House 

Office Building, Hon. Jonathan B. Bingham (chairman of the sub 
committee) presiding.

Mr. BINGHAM. The Subcommittee on International Economic Pol 
icy and Trade will be in order.

I want to apologize to our witnesses for the long delay in opening 
the hearing, but I think they understand we have been considering a 
matter on the House floor which commanded our presence.

Today, the subcommittee concludes its hearings on proposals to ex 
pand and encourage export trading companies and export trade associ 
ations. It is my intention to proceed to markup next week, and I hope 
the full committee will be able to act on the bill before the recess. This 
is imperative if we are to enact legislation this year.

Mr. LaFalce, our colleague from New York, was to appear at this 
time, but he has asked that his statement be included in the record, 
which will be done, without objection. 

[Mr. LaFalce's statement follows:]
(155)
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STATEMENT OP HON. JOHN J. LAFALCE, A REPBESBNTATIVE IN CONGRESS FEOM THE
STATE OP NEW YORK

Mr. Chairman and other Members of the Subconmittee, it is both an honor and a 

pleasure to testify concerning export trading companies; and I want to take this op 

portunity to applaud you for moving so expeditiously on this issue.

During the past three years, the U.S. has managed the dubious distinction of amass 

ing approximately $90 billion in trade deficits, which has contributed to the precarious 

condition of the U.S. dollar. Those record trade deficits were the result of both slow 

export growth and the rapid growth of imports. Quite simply, there are two ways to recti 

fy that distressing situation. First, we could take action to encourage and boost ex 

ports. Second, we could take action to restrict imports.

That second option is once again attracting attention and support in recent months. 

Certain sectors of the economy have been unable to compete with their counterparts in 

other countries and have resorted to loud demands for protection from foreign competi 

tion. However, those demands must be generally resisted. Tariff protectionism 1s often 

inflationary, because it protects expensive domestic goods from competition by cheaper 

and more efficiently produced foreign goods. Tariff protectionism also discourages 

innovation and productivity, because it removes a powerful economic incentive for 

technological breakthroughs.

From a historical perspective, tariff protectionism is a very dangerous policy to 

Initiate. For example, during the late 1920's and the early 1930's, many countries 

established high tariff walls around their economies and engaged in general trade wars 

with each other. The U.S. was not immune to this temptation, and it established its own 

extremely high tariff through the Smoot-Hawley Act. The end result of those actions 

was an intensified world-wild depression and, indirectly, the outbreak of the Second 

World Mar.

I did not make this digression into an attack on protectionism idly; I merely 

wanted to focus 1n on the importance of the first option and to emphasize the fact 

that it 1s our only real option 1n a rational sense.

There are some things the Congress cannot do to encourage exports. The Congress 

would experience considerable difficulty 1n legislatively mandating that every U.S.
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business proprietor learn at least one foreign language, which is unfortunate, because 

American businessmen generally lack any linguistic skills. This puts American business 

men at a disadvantage in places, such as Sri Lanka, Brazil and Niger, where their foreign 

counterparts may speak the local language or multiple international languages, such as 

Spanish, French or German.

However, there are measures which Congress can employ which would provide significant 

incentives for U.S. exporters. One of the most Important measures would be Congressional 

approval for the establishment of U.S. export trading companies, and, therefore, I have 

introduced H.R. 7310, the Exporting Trading Company Act of 1980. Other important export 

trading company bills have been introduced by Congressman Jonathan Bingham, Congressman 

Don Bonker, Congressman Les AuCoin, and Congressman Henry Reuss. I know that we all share 

a common goal of passing a bill which will result in the creation of U.S. export trading 

companies, and I believe that we can achieve that goal through cooperation and compromise.

NEED

Small businesses, medium-sized firms, and smaller agricultural cooperatives do not 

export U.S. goods and services which could be highly competitive abroad in terms of both 

price and quality; and part of that failure stems from the fact they have inadequate 

access to export trading services.

Smaller concerns do not export, because exporting involves unfamiliar economic risks 

and requires highly specialized knowledge about foreign markets and skills for compli 

cated negotiations. Although greater efforts to encourage and assist U.S. producers to 

export can often be of assistance, the marginal costs of fully developing their export 

opportunities abroad will be prohibitive for many, if not most, producers. Meaningful 

export success will largely depend on intermediaries which could do the actual exporting 

for U.S. companies. Export trading companies can diversity trade risks and can easily 

develop economies of scale in marketing, transportation, financing and other export 

trade services.

A few U.S. trading companies and trade associations do exist, but they specialize

66-212 0-80-11
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in raw materials and agricultural commodities and do virtually nothing to expand exports 

of U.S. manufactured goods. Some export management companies do provide a full range 

of export trade services, but these companies generally tend to be small and shallowly 

capitalized firms specialized along product lines.

Foreign trading companies exist in Japan, the Republic of Korea and many Western 

European countries. These companies have made significant contributions to the growth 

in exports from all of those countries, although the Japanese experience has been by far 

the most notable. The best known Japanese trading company is Mitsubishi, but there are 

many other companies, which have helped make Japan one of the most export-oriented 

countries in the world.

It may seem surprising that the free market has' not produced U.S. export trading 

companies to compete with foreign export trading companies, but a combination of factors 

have effectively hampered the operation of the free market in this area. Regulations 

prevent U.S. financial institutions from involvement in the provision of export trading 

services, which is a severe restriction on the financing ability of any U.S. export 

trading company. There is considerable confusion and uncertainty concerning the appli 

cability of antitrust statutes to cooperation among export trading companies. Although 

scne huge corporate conglomerates have developed considerable export expertise, that 

is of little value to other smaller firms which have no experience in this field.

Mr. Chairman, throughout U.S. history, American businesses have been spoiled, be 

cause the vast and growing nature of our domestic market has offered seemingly limitless 

opportunities for domestic businesses. However, as the world.has become more and more 

interdependent, the need has grown for increased U.S. exports, in order to finance our 

imports and to provide employment opportunities for U.S. workers. Although this country 

is an ethnic potpourri, American businessmen know a great deal less than their foreign 

counterparts about foreign customs. Because of political or cultural factors, foreign 

markets can differ widely in nature; and American businessmen are often perplexed by 

those differences. Export trading companies can help fill all-of those gaps.
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GOVERNMENT PARTICIPATION

Export trading companies in other countries receive significant government assist 

ance in a number of ways. For example, Japanese export trading companies are eligible 

for financial assistance from the Japanese equivalent of the U.S. Export-Import Bank.

There are two possible approaches to providing U.S. export trading companies with 

the ability to compete with their foreign counterparts.

First, sole utilization of the Export-Import Bank, which is the approach in H.R. 

7310. Export trading companies would be eligible for Exim loans and loan guarantees 

to meet up to 50 percent of export-related operating expenses to a maximum of $1 

million in one year or $2.5 million in total. In addition, these companies would be 

eligible to participate in all programs of the Export-Import Bank. Lastly, the Exim- 

bank could guarantee 80 percent of short-term "bridge loans" for export trading com 

panies, which could be very helpful for small businesses, which encounter serious 

financial barriers, when selling abroad.

Second, Eximbank financing could be restricted to the guarantee of "bridge loans". 

The Department of Commerce and the Small Business Administration would thereby be 

authorized to provide start up and operating assistance to export trading companies.

Whichever method is chosen, I believe that government participation is mandatory 

from both a financial and a psychological viewpoint. 

TAX TREATMENT

H.R. 7310 would extend the Domestic International Sales Corporation (DISC) treat 

ment of all their income to export trading companies. That would Include income from 

export service, which is not presently covered by DISC. This is important, because 

services can be a very significant component of exporting.

H.R. 7310 would also provide an exemption for export trading companies from some 

of the Subchapter S requirements of sections 1371 and 1372 of the Internal Revenue 

Code. This would allow these companies to use the provisions of the subchapter with 

out limiting the foreign source income of these companies to less than 20 percent per
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year, as stipulated in present law. Export trading companies simply could not com 

ply with that existing statutory restriction.

ANTITRUST LAW MODIFICATIONS

The Webb-Pomerene Act, which was signed into law in 1918, permits U.S. companies 

to form export trading associationSto promote foreign sales, by extending immunity 

from antitrust laws to these associations. Although that Act had laudatory goals, 

the historical experience associated with Webb-Pomerene has been very unsatisfactory.

Two Federal Trade Commission studies have found that Webb-Pomerene has not con 

tributed to increased exports in any meaningful manner. Export trading associations 

tend to be cumbersome in nature and very limited in scope. Furthermore, businessmen 

have long complained that there is a great deal of uncertainty about the antitrust 

provision in Webb-Pomerene, because it is somewhat vague and confusing.

A report issued on April 4th by the Congressional Research Service reached the 

same conclusions as the FTC concerning the extremely limited value of export trading 

association.

All of the bills before the Subcommittee share one common feature. They would all 

extend the antitrust provisions under the Webb Pomerene Act to the export activities 

of export trading companies. Activities means both goods and services. If export trading 

Companies are to promote U.S. exports, particularly from small and medium-sized firms, 

they must be able to establish a close relationship with domestic manufacturers to ex 

ploit the traditional U.S. strength in producing new and innovative products. Without 

this exemption, that relationship will be lacking.

Ironically, permitting this exemption from antitrust laws will in the long-run 

encourage competitiveness within the U.S. economy, because export trading companies 

will be most helpful to small and medium-sized firms which lack export-oriented skills 

and experience. Multinational conglomerates have no need for export trading companies 

because of their very nature.
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BANKING PROVISIONS

Mr. Chairman, I believe that the most Important part of a bill to facilitate the 

creation of U.S. export trading companies will be a provision to allow for partici 

pation in these companies by financial institutions. Without that participation, an 

export trading company bill would be little more than a Sense of Congress Resolution.

At the present time, there are three basic legislative prohibitions against Invest 

ments in export trading companies by financial institutions. First, the Edge Act 

prohibits an Edge Act Corporation from investing in any corporation "engaged in the 

general business of buying or selling goods, wares, merchandise or commodities in the 

United States." Second, the Glass-Steagall Act generally prohibits a national or state 

bank from acquiring for its own account "any shares of stock of any corporation". 

Third, the Bank Holding Company Act generally prohibits a bank holding company from 

engaging in nonbanking activities or from owning or controlling shares of any company 

that is not a bank.

H.R. 7310 and similar bills would override those specific prohibitions, but only 1n 
the case of export trading companies. I want to emphasize that tins would otherwise . 

leave intact the general prohibitions.

H.R. 7310 and companion bills contain strict provisions to ensure that bank involve 

ment in export trading companies does not lead to conflicts of interest, unsound 

banking practices, or unfair methods of competition. As the co-author of the Financial 

Institutions Regulatory Act of 1978, I was very concerned about the need to avoid 

this type of situation concerning the connection between financial institutions and 

export trading companies.

As a further safeguard, the Comptroller of the Currency, the Federal Reserve Board 

and the Federal Deposit Insurance Corporation are authorized to strictly regulate 

financial institutions which participate in export trading companies. H.R. 7310 would 

allow banks, bank holding companies and Edge Corporations to invest up to five percent 

of their capital 1n no more than 50 percent of the voting stock of an export trading
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company without the prior approval of the appropriate federal banking agency. Invest 

ments above either figure would be subject to the prior approval of the appropriate, 

regulatory agency, and financial institutions would be prohibited from investing more 

than ten percent of their total capital in one or more export trading companies.

I believe that these restrictions will effectively protect the fiduciary integrity 

of banks, bank holding companies and Edge Corporations, while allowing them to provide 

suitable assistance to export trading companies. This would not only help increase U.S. 

export, but it would also allow U.S. financial institutions to compete on a more equal 

basis with their foreign counterparts. At the present time, foreign banks do control 

trading companies, as , for example, in the case of the Hongkong & Shanghai Banking 

Corporation which has a controlling interest in the Hutchinson Whampoa Ltd.

I well realize that these provisions constitute a conscious change of historical 

policy of separating banking from commerce; but I also realize that the lagging rate of 

U.S. exports demands such a departure under carefully controlled conditions.

ACTION ELSEWHERE

On May 15th, the Senate Banking Committee reported out S. 2718, which is a modi 

fied version of a number of bills before the Subcommittee, It is my understanding that 

the Senate Finance Committee 1s expected to act soon and send S. 2718 to the Floor of 

the Senate.

The Administration has indicated in a very strong fashion that it supports legisla 

tion to facilitate the establishment of U.S. export trading companies. I know that 

Ambassador Hormats and Under-Secretary Herzstein will testify after me, and I welcome 

their support for this important legislation.

CONCLUSION

Mr. Chairman, experts have estimated that at least 15,000 to 20,000 small and

medium-sized businesses could participate in exporting, but they do not do so for lack * 
technical and financial assistance. Export trading companies would help correct that 

truly lamentable situation, by providing both types of assistance within the private 

sector.

This country must have a comprehensive and meaningful export policy, and export 

trading companies must be a central component of that policy, because they would 

help restore this country's competitiveness with other Western countries, which already 

have dynamic and effective export trading companies.
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Mr. BINGHAM. We will proceed now to hear the testimony of the ad 

ministration's witnesses. We are privileged to have with us today Am 
bassador Robert Hormats, Deputy U.S. Trade Representative, and 
Hon. Robert Herzstein, Under Secretary of Commerce for Interna 
tional Trade.

We welcome you, gentlemen, once again to the subcommittee, and 
you may proceed in any manner that you wish.

STATEMENT OF HON. ROBERT E. HERZSTEIN, TINDER SECRE 
TARY FOR INTERNATIONAL TRADE, DEPARTMENT OF COM 
MERCE
Mr. HERZSTEIN. Thank you very much, Mr. Chairman.
Mr. Chairman, we have a prepared statement, and I will summarize 

the first part of it because I know you are short on time. Then I will go 
somewhat more carefully through the last part which describes the 
administration position on these bills.

We are very pleased to appear before you today, and we certainly 
appreciate the prompt attention that the subcommittee is giving to 
this legislation. The administration hopes very much that it will be 
reported out and acted on in this session of Congress.

OBSTACLES TO EXPORTING

We applaud the aims of all of these bills which would encourage the 
formation of export trading companies. We see this as a very useful 
step in assisting U.S. businesssmen to overcome a number of structural 
obstacles to trading abroad which have caused a persistent lack of com 
petitiveness in world markets, and are in part, in any event, respon 
sible for the persistent balance of trade deficits suffered by the United 
States in recent years.

The basic problem, as I indicated, is a structural one. It comes down 
to the fact that both U.S. businessmen and foreign businessmen pre 
fer to sell their products in the United States rather than in foreign 
markets. The United States consists of one large, affluent market of 
200 million people, speaking more or less one language, with a very 
efficient distribution system in which any company that wants to en 
joy access to this market has the assistance of experts in the form of 
lawyers, accountants, consultants, and others who can integrate the 
manufacturer into our market rapidly and efficiently. Our market is 
also characterized by easy access to technology, manufacturing facili 
ties and, indeed, ready possibilities for acquiring entire companies. 
Many of these same conditions simply do not prevail in foreign 
markets.

A manufacturer, whether he is abroad or in the United States, who 
wants to sell outside the United States, has to contend with a variety 
of small specialized markets, speaking different languages, with com 
plex and sometimes closed distribution systems, and has to face a 
variety of structural barriers depending on the country in which he is 
doing business.

The net result of this is a sort of magnetism that makes it easier, as 
I indicated, to sell in the United States, and results in a greater flow 
of trade inward rather than outward. A typical U.S. manufacturer
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is so busy exploiting this large domestic market in which he is com 
fortable and used to operating that it is very hard to induce him to 
face the risks and added burdens of selling his products abroad.

ROLE OF EXPORT TRADING COMPANIES

Many of the American companies who are very efficient producers 
and marketers of their products simply don't have the knowhow or 
the management time or the financial resources to cope with entering 
foreign markets, and sometimes they simply are not willing to take 
the added risk that is involved in such an effort. We see export trading 
companies as one very useful implement in overcoming these prob 
lems and these obstacles.

There are some 250,000 manufacturing companies in the United 
States, and our information at the Commerce Department is that not 
more than 10 percent of these participate in export markets at all, and 
something less than 1 percent of these account for 80 percent of all of 
our exports.

There is obviously a tremendous potential for the United States to 
do better in competition abroad, if we can simply make it easier for the 
smaller and middle-size American businessman who does not have 
his own sophisticated foreign marketing operation, to get his product 
into channels that will result in selling them in foreign markets.

Export trading companies, such as those that would be encouraged 
by these bills, would take the products from a U.S. manufacturer in 
a sort of a one-stop process. The manufacturer could sell or distribute 
his products through an export trading company with much the same 
ease, and financial risk and burden, as if he were selling in domestic 
markets. The export trading company would take the product off his 
hands, take care of all the legal, financial, and shipping complexities, 
and sell his product abroad.

The export trading company—ETC—would have another dramatic 
skill. It would be established in foreign markets as a traditional oper 
ator. Once it gets going, it will reach its tentacles into these markets, 
and it will learn the individual characteristics of marketing in France, 
or Japan, or Germany, or Portugal, or wherever it may be. There 
fore, an ETC will have a ready skill and familiarity which will enable 
it to distribute the products more effectively than the American manu 
facturer would, even if one could induce him to put up with the time 
and financial exposure involved in attempting to do so.

Finally, we see the export trading company as functioning, much as 
the Japanese trading companies do at the present time, to find markets 
and then come back to the United States and get products made to fit 
those markets. So many American manufacturers simply make their 
products and if there is a foreign market for them, they will sell there. 
If there is not, that is the end of the story.

We think that it is important for entrepreneurial American com 
panies to be searching for markets in foreign countries, and then come 
back to the United States and find manufacturers who will make or 
adapt their products to fit the peculiarities of those foreign markets. 
We think the export trading company is likely to stimulate this kind 
of market pull on American manufacturers, and perform a very useful 
function in expanding their markets abroad.
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NEED FOR LEGISLATION

Now, one might ask, why is legislation needed ? The fact is, under 
American law, anyone can form a company to engage in the export 
trading business. Indeed, there are a number of companies known as 
export management companies that attempt to perform this kind of 
a service.

Our information is, however, that there are some inhibitory effects 
on these management companies as they are presently organized which 
have kept them from functioning as efficiently, and from getting as 
large as is necessary to perform these export trading company services 
effectively.

The inhibitory effects result from our banking legislation, and from 
the antitrust laws. The bills we are talking about today would make 
some narrow and fairly carefully guarded exceptions in those regula 
tory programs in order to permit American businessmen to have the 
small degree of flexibility needed to allow them to experiment with 
this new marketing vehicle which we think has a great deal of 
promise.

I would like to underscore that we are not engaging in any kind of 
broad or serious incursion into those regulatory programs. The exemp 
tions are expressed in the bills, particularly the bill reported by the 
Senate Banking Committee, S. 2718, and its companion bill intro 
duced by Representative Reuss, H.R. 7436. v

The regulatory amendments in those bills, we feel, are entirely 
consistent with the purposes of the antitrust laws and the banking 
regulatory laws, and would insert enough flexibility to allow these 
export trading companies to get off to a start.

The Senate Banking Committee bill represents many months of 
consultation between the administration and those Senators who spon 
sored export trading company and Webb-Pomerene legislation. It 
reflects an appropriate accommodation of the export trade interests 
to be promoted by the legislation with important banking and anti 
trust interests that must be preserved. The administration is now able 
to endorse the banking provisions of S. 2718. We also approve the 
approach taken in the antitrust provisions of that bill, although we 
do have some minor disagreements, and we are still in the process of 
clarifying some of the specific language. I urge the members of this 
subcommittee to adopt the approach to both regulatory areas con 
tained in S. 2718. I do not suggest that this bill is the final word on 
the antitrust and banking issues, or on export trading legislation 
generally. It is a sound first step and one that should give us the ex 
perience to decide what, if any, future steps are necessary.

Let me now address briefly the major provisions of the bills we are 
talking about.

BAXK EQUITY PAKTICEPATTON

Because of their expertise and financial resources, banks can play an 
important role in the successful development of export trading com 
panies. The administration believes that S. 2718 adequately meets the 
concerns of safety and soundness for our financial system while per 
mitting a leading role for bank participation in export trading 
companies.

The bill permits a banking organization to make aggregate invest 
ment up to 5 percent of its capital and surplus in export trading com-
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panics without obtaining the prior approval of the appropriate Fed 
eral banking agency. Regulatory approval would be required for 
aggregate investments of more than' $10 million, investments that 
cause the export trading company to become a subsidiary of the invest 
ing bank organization, or investments that would cause more than half 
the voting stock of any export company to be owned or controlled by 
banking organizations. Aggregate bank investment and credit ex 
tensions to export trading companies would be limited to 10 percent of 
a banking organization's capital and surplus. The provisions address 
specific regulatory concerns over parent bank exposure to trading 
company operations, potential commodity speculation, and the need 
to avoid preferential credit relations.

Export trading companies with noncontrolling bank investments 
could take title to goods and hold inventory, with the exception of posi 
tions taken in commodities other than as may be necessary in the course 
of normal trading relations.

ANTITRUST PROVISIONS

Title II of S. 2718 contains a certification procedure by which export 
trading companies and traditional export associations can obtain as 
surance that their activities will not expose them to antitrust liability. 
The need of businessmen is for certainty that the antitrust immunity 
for export trade activities will protect them, rather than for changes 
in the Sherman Act itself. Title II has been carefully crafted to pro 
vide checks on anticompetitive developments within the United States.

Title II establishes a procedure for an export trading company or 
export association to present to the Department of Commerce a rea 
sonably detailed statement of export trade activities it plans. The Com 
merce Department, after consultation with the antitrust authorities, 
would certify these activities as immune from the antitrust laws only 
if they would promote export trade and would not result in a sub 
stantial lessening of competition within the United States.

Once certification has been granted the certified export trade activi 
ties of the company or association would be exempt from antitrust lia 
bility so long as it remained within the confines of its certificate. The 
Commerce Department could revoke the certificate if the entity's activi 
ties ceased to conform to the statutory standards, and the antitrust 
authorities would be empowered to seek decertification in court on their 
own initiative. So the basic antitrust safeguards with respect to com 
petition in the domestic U.S. market would be effectively preserved.

Title II would also make the export of services eligible for Webb- 
Pomerene exemption and would provide for the automatic certifica 
tion of existing Webb-Pomerene associations.

FINANCE PROVISIONS

H.R. 7310 and H.R. 7364 would provide a $100-million facility in 
the Export-Import Bank to extend loans and guarantees to export 
trading companies for startup costs and operating expenses. The Ad 
ministration opposed a similar proposal before the Senate Banking 
Committee because it would involve Eximbank in domestic credit 
operations where it has no expertise. Instead, the administration ap 
proves using existing authorities such as those provided the Economic
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Development Administration and Small Business Administration to 
help export trading companies meet startup costs.

We do not object to authorizing Eximbank to guarantee commercial 
loans against inventory or export accounts receivable. However, as 
provided for in section 107 of S. 2718, this authority should be con 
ditioned on a finding in each case by the Bank's Board of Directors 
that the private credit market is not providing adequate financing and. 
that the guarantees would facilitate exports which would not other 
wise occur.

TAX PROVISIONS

The administration remains firmly opposed to the modifications of 
the DISC and the subchapter S provisions of the Internal Eevenue 
Code proposed in H.E. 7310, H.E. 7364, H.R, 7436, and H.R. 7463. 
Most export trading companies should be able to meet the requirements 
of the present DISC legislation. Thus, the creation of export trading 
companies will effectively expand DISC coverage without changing 
the statute itself. However, extending DISC benefits to "services pro 
duced in the United States" and to "export trade services" as described 
in the bill, would be costly.

The revenue cost of the bill cannot be precisely estimated, in part 
because the proposed language is quite open-ended. We are convinced, 
though, that the additional cost could run into the hundreds of mil 
lions of dollars. Present budgetary restrictions simply do not permit 
a revenue loss of that proportion at this time.

Even if Federal budgetary conditions were less stringent, however, 
we would have serious doubts about the scope of the proposed amend 
ments. Many of our large service firms have substantial international 
practices. These firms could incorporate ETC's simply to qualify 
existing operations for DISC benefits. The result would be a sub 
stantial revenue loss without any demonstration that the bill was hav 
ing the desired effect of increasing exports.

Finally, of course, we note that under the recently negotiated Inter 
national Subsidies Code, the United States was able to secure at least 
a temporary "grandfathering" of the present DISC program. Sub 
stantially enlarging the legal scope of the DISC program could raise 
questions in the mind of some of our trading partners about U.S. 
observance of the international codes.

With respect to the subchapter S provisions, we support eliminating 
the present requirement that a qualifying corporation earn at least 
20 percent of its income within the United States. We believe, however, 
that this and other reforms of subchapter S should be part of a broader 
reform of subchapter S. We call the committee's attention to the report 
on subchapter S reform recently issued by the Joint Committee on 
Taxation. We urge the tax writing committees to take up consideration 
of subchapter S reforms as soon as feasible.

In conclusion, Mr. Chairman, with the minor changes to which I 
alluded earlier, the administration urges the adoption of the banking 
and antitrust provisions of S. 2718. We also urge the deletion of the 
revenue provisions in all these bills. Removal of this last difference 
will allow the administration and congressional supporters to work 
together toward passage of export trading company legislation in 
1980.

[Mr. Herzstein's prepared statement follows:]
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PREPARED STATEMENT OP HON. ROBEBT B. HEBZSTEIN, UNDEB SECRETABY FOR 
INTERNATIONAL TRADE, DEPARTMENT OK COMMERCE

I am pleased to appear today before the International Economic 

Policy and Trade Subcommittee to present the Administration's views 

on legislation to authorize the formation and operation of export 

trading companies. H.R. 5061, H.R. 7230, H.R. 7310, H.R. 7364, H.R. 

7436 and H.R. 7463 have the common objective of encouraging exports 

of products and services by American industries. Five of the six 

bills would encourage the formation of export trading companies.

The Administration applauds the aim of these bills. We agree 

that an increase in exports is of utmost importance to the nation's 

economic well-being. The Administration endorses the concept of 

export trading companies and a change in the Webb-pomerene Export 

Trade Act that would clarify the application of the antitrust laws 

to export trade activities.
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Before discussing the specifics of export trading company 

legislation, I would like to review briefly the importance of 

exports to the United States economy and explain how export trading 

companies can help us to improve our export position in world 

markets.

The Importance of Exports to a Strong U.S. Economy

In 1960 the United States had an 18% share of world exports of 

manufacturers. By 1970 this share had dropped to 14.5%. During the 

1970's this share dropped further before edging upwards again 

towards the end of the decade. In recent years we have seen some of 

the effects of the decreased competitiveness of U.S. exports.

In 1980 the United states will pay over $80 billion for imported 

oil. In the next five years our payments for imported oil will 

equal about half the value of all the companies listed on the New 

York Stock Exchange. The cost of oil imports is perhaps the 

principal factor lying behind the large balance of trade deficits we. 

have had in recent years. The result, of course, is a weakened 

dollar against some key foreign currencies.

Enormous as our oil bill is, we could be paying for imported oil 

without running a balance of trade deficit if we had maintained the 

share of world exports in manufactured goods that we enjoyed in
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I960. The post-war growth of Japan and our European allies, welcome 

as it has been, has given the United States stiff competition. So 

too, the newly industrializing countries have become important 

exporters of some manufactured goods. Yet the strengths of other 

countries do not tell the whole story. Another factor is the 

traditional disinterest of most American companies in exporting.

Only 10% of the 250,000 manufacturing firms in the United States 

export. Fewer than 1% of these firms account for 80% of our 

exports. The reasons for the disinterest of many U.S. firms in 

exporting are quite simple. The United States is the most 

attractive market in the world. Both U.S. and foreign businessmen 

will tell you that they prefer to sell in the United States. We 

present to the world a large, affluent market in which a seller can 

reach 200 million people, most of whom speak one language. He are 

an open marktt with a highly efficient distribution system, with 

fine professional and management assistance available to any 

participant, and with relatively easy access to technology, 

manufacturing facilities, or the acquisition of entire companies.

Other countries do not have all these advantages. Most are 

smaller markets. Many have complex and unique distribution systems 

or restricted access to the country itself. Languages differ within
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countries, as well as across continents. Technology and established 

companies are more difficult to buy in foreign countries than they 

are here.

The result of these differences between U.S. and foreign markets 

is a kind of magnetism towards the United States. The difficulties 

in selling abroad discourage all but our largest enterprises from 

undertaking to do so.

The Role of Export Trading Companies

Faced with a large domestic market, most small and medium-sized 

companies have little incentive to export. What incentive they may 

have is further diminished by their lack of know-how management 

time, and financial resources. Exporting may seem too much of a 

management burden, too costly, and too risky for the uncertain 

return it promises.

The solution for the non-exporting American company is a partner 

that will take a quality product manufactured by that company and 

itself do the exporting. This is precisely the approach adopted by 

many of our most successful trading partners, including West 

Germany, Japan, France, and Hong Kong. All use some form of a 

sophisticated export trading entity to represent manufacturers
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abroad. They may also promote consortia of companies to undertake 

large overseas projects, with their attendant large risks.

Aside from the major international grain companies, we do not 

have large export trading entities. To be sure, there are some 

700-800 export management companies in the United States, many of 

them well-managed and successful businesses. Most are quite small, 

however, and cannot provide the full range of export services 

required by the novice exporter.

We have identified three characteristics that are essential for 

a successful U.S. export trading company. First, it must provide a 

"one stop" facility for firms of any size interested in exporting. 

It must provide market analysis, distribution services, 

documentation, transportation arrangements, financing, and 

after-sale services abroad. In performing these services, the

export trading company will develop a thorough knowledge of the laws
/ 

and customs of the foreign markets in which it sells. As exporting

specialists, of course, these companies will achieve economies of 

scale beyond those an individual company could hope to achieve.

Second, a successful export trading company will seek out U.S. 

products for which it has discovered markets overseas. It will not
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stand by passively, awaiting overtures from U.S. companies 

interested in exporting their products.

Third, the export trading company should limit the capital 

outlay and risk that any individual company would have to assume to 

begin exporting. The exporting company must be sufficiently 

capitalized to allow operations on a scale that will achieve the 

economies mentioned earlier.

Export trading companies with these characteristics are most 

likely to be formed by entities that already operate in 

international markets and that have sufficient capital available, 

manufacturer that exports its own products may use its overseas 

network to sell products of smaller U.S. companies that will not 

export on their own. Similarly, many banks have national and 

foreign coverage by branches, agents, or correspondent banks. These 

banks are already in the business of evaluating risks, understanding 

foreign markets, and providing financing. Banks also have existing 

relationships with many domestic manufacturing companies. They are 

logical candidates to form and participate in export trading 

companies. No matter what the origins or ownership of the export 

trading company, its aim will remain the same—to export products of 

U.S. companies that do not now export in significant quantities.

66-212 0-80-12
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The Need for Legislation

One might ask why, if export trading companies could be so 

successful, the private sector has not already seized upon the 

opportunity and formed them in significant numbers. One important 

answer lies in the inhibiting effect of some of our regulatory 

mechanisms. Banking laws and regulations do not allow bank 

investments in export trading companies. There is also uncertainty 

in some segments of the business community over application of the 

antitrust laws to export efforts involving products of domestic 

competitors.

As you know, the Senate Banking Committee has been considering 

legislation in this area since last fall. The bill reported by the 

Senate Banking Committee, s. 2718, represents a careful attempt to 

provide flexibility in the regulatory schemes to allow successful 

export trading companies while not undermining the banking and 

antitrust laws. Representative Reuss has introduced H.R. 7436 as 

the House version of S. 2718.

The Senate Banking Committee bill represents many months of 

consultations between the Administration and those Senators who 

sponsored export trading company and Webb-Pomerene legislation. It 

reflects an appropriate accommodation of the export trade interests 

to be promoted by the legislation with important banking and
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antitrust interests that must be preserved. The Administration is 

now able to endorse the banking provisions of S. 2718. We also 

approve the approach taken in the antitrust provisions of S. 2718, 

although we do have some minor disagreements and we are still in the 

process of clarifying some of its specific language. I urge the 

members of this Subcommittee to adopt the approach to both 

regulatory areas contained in S. 2718. I do not suggest that this 

bill is the final word on the antitrust and banking issues, or on 

export trading company legislation generally. It is a sound first 

step, though, and one that should give us the experience to decide 

what, if any, future steps are necessary.

Let me now address the major provisions of the export trading 

company legislation.

1. Bank equity participation

Because of their expertise and financial resources, banks can 

play an important role in the successful development of export 

trading companies. The Administration believes that S. 2718 

adequately meets the concerns of safety and soundness for our 

financial system while permitting a leading role for bank 

participation in export trading companies.
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The bill permits a banking organization to make aggregate 

investments up to 5 percent of its capital and surplus in export 

trading companies without obtaining the prior approval of the 

appropriate Federal banking agency. Regulatory approval would be 

required for aggregate investments of more than $10 million, 

investments that cause the export trading company to become a 

subsidiary of the investing bank organization, or investments that 

would cause more than half the voting stock of any export company to 

be owned or controlled by banking organizations. Aggregate bank 

investment and credit extensions to export trading companies would 

be limited to 10 percent of a banking organization's capital and 

surplus. The provisions address specific regulatory concerns over 

parent bank exposure to trading company operations, potential 

commodity speculation and the need to avoid preferential credit 

relations.

Export trading companies with non-controlling bank investments 

could take title to goods and hold inventory, with the exception of 

positions taken in commodities other than as may be necessary in the 

course of normal trading relations.

2. Antitrust

Title II of S. 2718 contains a certification procedure by which 

export trading companies (and traditional export associations) can
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obtain assurance that their activities will not expose them to 

antitrust liability. The need of businessmen is for certainty that 

the antitrust immunity for export trade activities will protect 

them, rather than for changes in the Sherman Act itself. Title II 

has been carefully Grafted to provide checks on anti-competitive 

developments within the United states.

Title II establishes a procedure for an export trading company 

or export association to present to the Department of Commerce a 

reasonably detailed statement of the export trade activities it 

plans. The Commerce Department, after consultation with the 

Attorney General and the Federal Trade Commission, would certify 

these activities as immune from the antitrust laws only if they 

would promote export trade and would not result in a substantial 

lessening of competition within the United States.

Once certification was granted the certified entity would be 

exempted from antitrust liability for the activities described in 

the certification. The immunity would only extend to activities 

covered in the certification. The Department of Commerce could 

revoke the certification if the entity's activities ceased to 

conform to the statutory standards. The Attorney General and the 

Federal Trade Commission would be empowered to seek decertification 

in court on their own initiative.
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Title II would also make the export of services eligible for a 

Webb-Pomerene exemption and would provide for the automatic 

certification of existing Webb-Pomerene associations.

3. Finance provisions

H.R. 7310 and H.R. 7364 would provide a $100 million facility in 

the Export-Import Bank to extend loans and guarantees to export 

trading companies for start-up costs and operating expenses. The 

Administration opposed a similar proposal before the Senate Banking 

Committee, because it would involve Ex-Im in domestic credit 

operations, where it has no expertise. Instead, the Administration 

approves using existing authorities such as those provided the 

Economic Development Administration and Small Business 

Administration to help export trading companies meet start-up costs.

The Administration does not object to authorizing the 

Export-Import Bank to guarantee commercial loans against inventory 

or export accounts receivable. However, as provided for in Section 

107 of S. 2718, this authority should be conditioned on a finding in 

each case by the Bank's Board of Directors that the private credit 

market is not providing adequate financing and that the guarantees 

would facilitate exports which would not otherwise occur.



179

4. Tax provisions

The Administration remains firmly opposed to the modifications 

of the DISC and the Subchapter s provisions of the Interna"T~Revenue 

Code proposed in H.R. 7310, H.R. 7364 , H.R. 7436 H.R. 7463. Most 

export trading companies should be able to-meet the requirements of 

present DISC legislation. Thus, the creation of export trading 

companies will effectively expand DISC coverage without changing the 

statute itself. However, extending DISC benefits to "services 

produced in the United states" and to "export trade services" would 

be costly. The revenue cost of the bill cannot be precisely 

estimated, in part because the proposed language is quite 

open-ended. We are convinced, though, that the additional cost 

could run into the hundreds of millions of dollars. Present 

budgetary restrictions simply do not permit a revenue loss of that 

proportion at this time.

Even if Federal budgetary conditions were less stringent, we 

would have serious doubts about the scope of the proposed 

amendments. Many of our large service firms have substantial 

international practices. These firms could incorporate ETC's simply 

to qualify existing operations for DISC benefits. The result would 

be a substantial revenue loss without any demonstration that exports 

would be appreciably increased.
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Finally, we note that under the recently negotiated 

international Subsidies Code, the United States was able to secure 

at least a temporary "grandfathering" of the present DISC program. 

Substantially enlarging the legal scope of the DISC program would 

raise questions about U.S. observance of our international 

obligations.

With respect to the Subchapter S provisions, we support 

eliminating the present requirement that a qualifying corporation 

earn at least 20 percent of its income within the United States. We 

believe, however, that this and other reforms of Subchapter S should 

be part of a broader reform of Subchapter S. We call the 

Committee's attention to the report on Subchapter S reform recently 

issued by the Joint Committee on Taxation. We urge the tax-writing 

Committees to take up consideration of Subchapter S reforms as soon 

as is feasible.

In conclusion, Mr. Chairman, with the minor changes to which I 

alluded earlier, the Administration urges the adoption of the 

banking and antitrust provisions of S. 2718. We also urge the 

deletion of the revenue provisions in all these bills. Removal of 

this last difference will allow the Administration and Congressional 

supporters to work together toward passage of export trading company 

legislation in 1980.
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Mr. BINGHAM. Thank you very much, Mr. Secretary. 
Mr. Ambassador.

STATEMENT OF HON. ROBERT D. HORMATS, DEPUTY U.S. TRADE
REPRESENTATIVE

Ambassador HORMATS. Thank you, Mr. Chairman.
Under Secretary Herzstein has gone through most of the details of 

this legislation. Let me give you some general observations on how I 
believe the legislation fits into the development and conduct of U.S. 
trade policy in general.

As you know, last year Congress approved the results of 5 years 
of negotiations at Geneva in the form of the legislation which imple 
mented the final round of the MTN. This created a host of new export 
opportunities for American firms. One of the difficulties, however, has 
been that American firms, particularly the small and medium-size 
firms, have not traditionally been geared to take advantage of export 
opportunities. There are a number of reasons—in part, because of the 
very large American market, and in part because exporting, particu 
larly for small firms, entails major risks and uncertainties.

This is where the pending legislation comes in. It represents an 
opportunity to bring—for the first time in many cases—small firms 
and medium-size firms into the exporting game. In that respect, it 
opens up whole new possibilities for exports from the United States.

BANK PARTICIPATION

There are two elements which are particularly noteworthy. One is 
the role that banks will for the first time be able to play. This is im 
portant, I think, for three major reasons.

One is because banks have a great deal of experience in the inter 
national sector. Many of them have branches in Europe and are used 
to dealing with international financial issues. As a result, they have 
contacts abroad which will be particularly useful.

Two, because they have substantial amounts of resources at their 
hands.

Three, because they have domestically a network of business with 
which they have certain relationships which are particularly impor 
tant. Some of the State banks, for instance, have offices in smaller 
towns, and they can reach put and bring in some medium-size and small 
companies into the exporting arena.

ANTITRUST PROVISIONS

The second noteworthy element is that services will benefit from 
the changes in the Webb-Pomerene Act which are brought about by 
this legislation. Services are particularly important these days be 
cause they account for an increasingly large percentage of American 
exports. In many cases, large American firms are competing for serv 
ice contracts in the Middle East and other parts of the world where 
services are an important component in imports. The fact that this 
legislation will amend Webb-Pomerene, improve Webb-Pomerene, will 
make it easier for a large number of American firms to get together to
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bid on rather lucrative contracts, particularly in the Middle East but 
in other parts of the world as well.

It is also important to recognize that we have in developing this leg 
islation attempted to balance off a number of considerations. The allu 
sion is sometimes made to Japanese trading companies. We are not 
thinking of anything quite as ambitious as that.

We have taken great pains in the development of our response to 
this legislation to work with the banking specialists within the execu 
tive branch, and those specialists who are particularly concerned with 
antitrust legislation, to insure that there is an appropriate balance be 
tween our desire to increase exports and our desire also to insure pru 
dent banking practices and faithful implementation of major antitrust 
statutes.

So we are dealing here with a balance of interests. We believe that 
the legislation developed by Senators Stevenson and Danforth is bal 
anced and by and large does tend to take into account the concerns 
that I have mentioned—although we do have problems with some spe 
cific aspects, such as the tax provisions.

Last, let me point out that a number of other countries are begin 
ning to think more seriously about export trading companies. A par 
ticular example is Canada, which has experienced some of the same 
problems as the United States. While not quite as dependent on their 
internal market, a large number of Canadian firms are beginning to 
think in the direction of increasing the possibilities of export through 
creating export trading companies.

To conclude, let me just say that I believe this legislation represents 
an important part of the followup to the successful multilateral trade 
negotiations. It is important because it brings small and medium-size 
firms into the exporting picture, many of them for the first time. And 
this legislation is important because it promotes service exports, and it 
also enables banks to play an important role without violating prudent 
banking practices.

So, as Under Secretary Herzstein has said, as we have said on a 
number of occasions, we are strongly in support of this approach. 
There may be some problems which we believe can be worked out.

Our hope is that this legislation will move quickly through this 
Congress, and we stand ready to cooperate with this subcommittee in 
furthering that process.

Thank you, Mr. Chairman.
[Ambassador Hormats' prepared statement follows:]
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PREPARED STATEMENT OF HON. ROBERT D. HORMATS, DEPUTY U.S. TRADE 
REPRESENTATIVE

Mr. Chairman:

The Administration strongly supports the enactment of 

export trading company legislation. The United States Trade 

Representative, Reubin O'D. Askew, and Secretary Klutznick, 

the Secretary of Commerce, view such legislation as consistent 

with our national commitment to strengthen U.S. export 

performance. Indeed, by facilitating the creation of export 

trading companies and modernizing the Webb-Pomerene Act, 

it will strengthen the ability of American firms, particularly 

small and medium-sized firms, to compete more effectively in 

world markets.

The Trade Agreements of the recently concluded Tokyo Round 

of Multilateral Trade Negotiations offer important new 

opportunities to expand American "exports, as well as improved 

assurances that international trade will be conducted on a fairer 

and more equitable basis. The question is, however, whether 

U.S. companies are adequately prepared to compete in the more 

open international trade arena. It is the feeling of the 

Administration that American business, especially firms which 

may not have been able to take full advantage of export 

opportunities in the past, will be better able to respond to this 

greater openness in the trade arena if trading company legislation 

is in place.
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Of course, no piece of legislation can ensure strong U.S. 

competitiveness. Domestic economic policies, the economic 

policies of our trading partners, the productivity of domestic 

labor and business, and the cost of inputs into the economic 

process are, in many cases, determining factors. And the 

Administration and the Congress have a responsibility to do 

what they can to help reduce disincentives which unnecessarily 

discourage exports.

Export trading companies can make an important contribution 

in helping U.S. firms take advantage of the opportunities of 

world markets. They would open new possibilities for a wide 

variety of American firms which should be competitive in 

foreign markets but lack the requisite international market 

know-how or cannot afford the expenses of getting started.

S. 2718, the Export Trading Company Act of 1980 reported 

out by the Senate Banking Committee, has been carefully drafted 

to meet the emerging international challenge to American business. 

Its provisions revising the Webb-Pomerene Act and providing for 

bank participation in export trading companies have been 

extensively reviewed by the Administration's Trade Policy Committee 

structure. Our common objective has been to come up with a 

workable bill that not only meets our need to expand exports 

but also preserves sound banking policy and the efficient 

enforcement of our antitrust laws.
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For example, with regard to the banking provisions, concerns 

have been expressed that bank failures could result from the 

speculative activities of bank-owned export trading companies. 

Concerns have also been expressed that banks might discriminate 

in favor of their trading company subsidiaries vis-a-vis other 

borrowers in the allocation of credit. Specific provisions of 

this bill which have been worked out, such as the requirement of 

regulatory agency approval of bank-controlled trading companies, 

ensure that these concerns are unlikely to materialize. . Furthermore, 

because antitrust enforcement agencies would be involved in the 

certification process, and once an export trading company was 

certified could sue to obtain decertification, any possible anti 

competitive efforts of trading companies should be minimized. 

And it is unlikely that such litigation would prove necessary 

because the Secretary of Commerce has the authority to decertify 

export trading companies.

Let me underscore very briefly now the need for such 

legislation.

For many U.S. firms, foreign markets can be a forbidding 

terrain — involving unfamiliar risks, special skills and 

experience, and commitment of considerable time. The resources 

called for are often beyond those possessed by many small and 

medium-sized companies. The enormous effort needed to 

develop a foreign market is frequently possible for companies 

which produce in large volume, but can be prohibitively 

expensive for companies with smaller volumes of output.
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Trading companies could provide expertise to small and 

medium-sized firms which are not equipped to compete on their 

own in foreign markets. These companies could pool talent and 

resources to do market analyses on behalf of thousands of 

U.S. manufacturers. Trading companies have been responsible 

for much of the success of Japan and Korea in selling their 

products around the world.

Currently, the United States has trading companies only in 

certain sectors, such as commodities. There are also small 

export management companies in the United States. However, the 

difficulty in securing adequate financing to expand such low- 

profit enterprises prevents export management companies from 

reaching more than a small fraction of the American companies 

which could export. Bank ownership of export trading companies 

would make available new financial resources as well as new 

networks of contacts with potential U.S. exporters and foreign 

importers.

In short, export trading company legislation would help 

establish a major role for trading companies in the U.S. Over 

a period of years with such legislation in place, I would 

envision the following developments:

—Trading companies could be formed which would be

one-stop service firms meeting all the export-servicing 

needs of companies, particularly small and medium-sized 

firms, that want to export. Currently, firms avail
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themselves of the services of a number of different entities, 

such as freight forwarders, banks, consultants and others. 

However, under this legislation, one-stop trading companies 

could perform all export services including market research, 

shipping, financing, preparing shipping documentation, and 

even handling after-sales servicing.

—Trading companies could be formed which would buy and sell 

on their own account. These would be particularly 

effective in those industries, such as footwear, textiles, 

•toys, sporting goods, and consumer electronics, where 

there are many small firms, each of which has a limited 

number of competitive products. It does not pay for 

these firms to incur the extra costs and risks'of 

exporting. However, trading companies could accept 

these costs and risks for marketing throughout the 

world the products of the many small firms within a 

given industry. And the firms selling to these trading 

companies would find it no different than selling 

anywhere else in the domestic market.

—Manufacturing and service firms would be able more 

easily to team up to bid on one-time projects overseas. 

This is a practice pursued effectively by our trade 

competitors. Under this legislation, for example, an 

architectural firm, a bank, and a steel fabricator, or 

any other manufacturer, could team up to bid on a 

foreign tender with assurance that they would not be in 

violation of our antitrust laws. This assurance will be
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particularly important in the future, because 

government procurement markets will be opened up 

as a result of the procurement code agreed to in the 

recently concluded Tokyo Round of Multilateral Txade 

Negotiations.

Mr. Chairman, the need for a strengthened U.S. export posture 

is compelling. Export trading company legislation represents 

an important step forward.

We at the Office of the United States Trade Representative 

look forward to working with you and your colleagues to help 

export trading company legislative proposals become a reality.
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Mr. BINGHAM. Thank you very much, Ambassador Hormats.
I would like to interrupt this hearing at this point, since Chairman 

Wolff of the Subcommittee on Asian and Pacific Affairs has joined us, 
to consider the bill on extending OPIC services to investors in the 
People's Republic of China.

[Whereupon, the Subcommittees on Asian and Pacific Affairs and 
on International Economic Policy and Trade proceeded in considera 
tion of H.R. 5252.]

Mr. BINGHAM. The Subcommittee on International Economic Pol 
icy and Trade will resume.

U.S. TRADE DEFICIT

One major question: You point out that it is easier to sell in the 
United States than it is in foreign markets. That strikes me as a little 
strange, in view of the fact that until quite recently we had a favorable 
balance of trade. We exported more than we imported. In light of that 
fact, is your proposition still valid ?

Mr. HEKZSTEIJT. The reason we had a persistent trade surplus during 
approximately 20 years after World War II was a result of our indus 
trial superiority during all that time. We were really the only devel 
oped country with substantial industrial resources that had not been 
destroyed by war. But starting in the 1960's, when the industrial might 
of the European countries and Japan had been restored, I think it 
became evident that we could not continue to have these surpluses. 
Indeed, they started disappearing when we got into the 1970's.

I don't mean to say that the structural factors I described are the 
only reason for our trade deficit now. There is, obviously, domestic 
competitiveness, generally, the value of the dollar, the productivity 
of American workers, and the cost of resources. All of those things go 
into our ability to sell and compete effectively in world markets.

I was addressing myself to a behavioral phenomenon one finds re 
markably consistently when you talk to large businessmen doing busi 
ness in global markets.

Mr. BINGHAM. I am not going to ask you any questions about the 
problem of bank participation because that is within the jurisdiction 
of the Committee on Banking. These bills have been referred simul 
taneously to the Banking Committee.

ACTIVITIES OF EXPORT TRADING COMPANIES

Let me ask you whether in your judgment the bills before us permit 
export trading companies to invest abroad ?

Mr. HERZSTEIX. They would not prohibit it so long as the export 
trading company continues to function primarily to promote exports 
from the United States.

The term "export trading company" is defined in section 103(a) (5) 
as a company organized and operated principally for the purpose of 
exporting goods or services produced in the United States or facilitat 
ing those exports. So the export trading company could do other things. 
It could have some manufacturing operations in the United States, 
and it could import and it could invest abroad. But it would have to 
meet that test in the statute.
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PENALTIES FOR ANTITKtrST VIOLATIONS

Mr. BINGHAM. If an export trading company were decertified for 
exceeding its antitrust exemption, do you feel that it should be subject 
to prosecution on felonies for antitrust violations?

Mr. HERZSTEIN. Not for activities that were within the scope of the 
description set forth in the certification, if those activities took place 
while the certification was still in effect.

Mr. BINGHAM. But my question assumes that it went beyond that.
Mr. HERZSTEIN. If it went beyond the scope of the certification, and 

then it was decertified for that reason.
Mr. BINGHAM. Yes.
Mr. HERZSTEIN. Yes; I think our feeling would be that it would be 

subject to normal antitrust liability for activities that are outside the 
scope of the certificate, whenever those are conducted.

EXISTING WEBB-POMEKENE ASSOCIATIONS

Mr. BINGHAM. We had testimony the other day from two associa 
tions that operate successfully under the existing Webb-Pomerene 
Act. They expressed concern that our legislation might in some way 
interfere with their operations.

Would you agree that we should make clear in legislation that we 
are not intending to interfere with their going operations, or require 
them to meet some new standards that they don't now meet?

Mr. HERZSTEIN. We feel that section 8 should take care of their con 
cerns. It requires the Secretary of Commerce to certify any preexist 
ing export trade association that has been registered with the Federal 
Trade Commission so long as the .association files an application within 
a specified time, unless the application shows on its face that the asso 
ciation is not eligible for certification.

So I think that most of the existing associations, if not all of them, 
could meet that test, and it should take care of their concern.

Mr. BINGHAM I understand that they are not satisfied with that pro 
vision. But we will have to pursue that further.

Has the Department of Justice concurred in the administration rec 
ommendation with respect to this act, particularly the antitrust parts ?

Mr. HERZSTETN. Yes; it has. We have discussed those at great length, 
and the provisions set forth in here have been carefully worked out 
with them. There were the two minor disagreements I mentioned ear 
lier. They are quite small, but perhaps it would be good to mention 
them so that we do justice to the concerns of the Antitrust Division. 
They are almost technical, and are probably a result of drafting errors.

Mr. BINGHAM. Mr. Lagomarsino.
Mr. LAGOMARSINO. Thank you, Mr. Chairman.
I would like to ask one question about banks. Why is there opposi 

tion to allowing banks to offer export credit services?
Mr. HERZSTEIN. It is simply a result of the tradition of separating 

banks from other business which has been a very strong part of our 
banking laws for some years, stemming from the Glass/Stiegel Act. 
I think that it is the same aversion to having banks getting into any 
other nonbank related activity.
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Mr. LAGOMARSINO. One version of the bill allows State and local 
governments to be involved in this program. What is the adminis 
tration's position on that?

Mr. HERZSTEIN. We don't feel the problem of whether State and 
local governments should be active in businesses in competition with 
the private sector is a question that needs to be addressed in the legisla 
tion. It raises problems of a generic nature. Some State and local 
governments are getting into business of one kind or another, and it 
raises antitrust problems. It raises questions of equity, whether a non- 
taxable business provides unfair competition to a business that has 
to pay taxes.

So the bills that we have endorsed are simply neutral on that 
question.

DISC BENEFITS FOR EXPORT TRADING COMPANIES

Mr. LAGOMARSINO. Concerning taxation, why would extending 
DISC benefits be too great a financial cost? I understand that that 
was your position.

Mr. HERZSTEIN. Yes; it is.
The estimates of the Treasury Department are that extending them 

as provided in this legislation could run into hundreds of millions of 
dollars, and we just feel that the benefits to be gotten from applying 
the DISC provisions in that extended way would not justify that 
cost.

There are other problems under the international trade agreements 
that I alluded to in my testimony, also.

Mr. LAGOMARSINO. When you compute that several hundred million 
dollars, are you computing that on the basis of what the present act's 
words are, or what would be expected if this whole effort is successful ?

Mr. HERZSTEIN. Mr. Hufbauer of the Treasury Department has just 
come in; perhaps he would like to address that.

STATEMENT OF GARY C. HTJFBATTER, DEPTJTY ASSISTANT SEC 
RETARY IOR TRADE AND INVESTMENT POLICY, DEPARTMENT 
OF THE TREASURY

Mr. HUJ-BATJER. If this proves too complicated, I will ask one of my 
tax colleagues to join me.

An estimate was made in some detail based on existing exports of 
services. I will supply this estimate for the record.1

The reason the estimate is several hundred million dollars is that 
the bill as drafted enlarges the definition of services which would be 
eligible for DISC status beyond what is already eligible for DISC 
status.

The present DISC treatment does cover a number of services con 
nected with exports, but the bill would provide an open-ended defi 
nition of eligible services. It would cover, for example, accounting 
services that were rendered by U.S. accounting firms to a foreign sub-

1 Treasury's revenue coat estimate Is retained In subcommittee files.
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sidiary of a U.S. corporation. The accounting firm could have an inter 
national division. The division might qualify as a provider of export 
services, the division would suddenly be eligible for DISC treatment.

Based on these considerations, we came up with an estimate of some 
$2 to $500 million as the revenue cost, just because of the additional 
coverage, quite apart from new business that might be generated by 
export trading companies. The upshot is that the administration sees 
no need for new tax provisions in the export trading companies legis 
lation that would reopen the DISC statute. Rather, we would just leave 
the DISC as it is and the ETC's can fully benefit from the existing 
provisions.

Mr. LAGOMARSINO. You don't think that it is likely that the extra 
revenue generated by setting these new organizations up will more than 
compensate for the loss that you have just referred to?

Mr. HDFBAUER. Congressman, that question, I think, falls into the 
generic category of ripple or feedback kinds of questions that are in 
creasingly raised for all revenue estimates. It may be true that there 
would be some favorable ripple effects, or feedback effects, that would 
offset the estimate I have just given. But it would also be true of a 
great many other tax relief measures that could be contemplated, for 
example, tax relief to farmers, investment tax credits, and so on.

The Treasury tries to make revenue estimates that are comparable 
across a range of possible tax measures. Some believe that nearly any 
tax cut will produce a ripple effect that will more than pay for the 
initial cut. But still one must have a ranking of the effect of different 
tax measures, and these revenue estimate numbers attempt to provide 
that ranking.

I think it would be misleading to calculate ripple effects for just one 
tax measure, and not for other competing tax measures.

EXISTING EXPORT ASSOCIATIONS

Mr. LAGOMARSINO. The chairman asked about this, and I would like 
to zero in on it a little bit more. Do I take it that you just don't feel it 
is necessary to have a "grandfather" clause for Webb-Pomerene asso 
ciations, or that you oppose such an amendment?

Mr. HERZSTEIN. We felt that we had one in section 8 of the bill. I 
don't think that we are necessarily wedded to the details of that provi 
sion. We are not frankly familiar with the ways in which some of the 
existing association may feel that does not take care of them.

Mr. LAGOMARSINO. Perhaps you should review their testimony, and 
I am sure you will, but as I understand their concerns—there are two 
concerns. One is sort of to the effect, "Why should we go through this 
all over again. We have done it once, why go through the uncertainty, 
the expense, the delay, the time, the anxiety, and so on, when we are 
already operating." I share that feeling. I don't see any need for a re- 
certification. If they violate the law, the remedies are available now.

The second part is that if we don't have some kind of language indi 
cating that what has gone in the past is still acceptable, then all of the 
activities that they are now engaged in that have not been considered 
to be outside of the scope or the authority of Webb-Pomerene Act, or 
other laws, could be questioned.
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I think that that is what they are seeking. They don't want the whole 
body of law relating to these things thrown out arbitrarily. Again, I 
share that concern. There may be different ways of addressing it.

Mr. HERZSTEIN. That is correct.
As to the second problem, I don't think we contemplated that they 

would be exposed to liability for past conduct as a result of the enact 
ment of this law that they would not have been exposed to if the law 
had not been enacted. We would be glad to have that made clear, if it 
is not already clear in here.

Mr. LAGOMARSINO. I think that this is one of the main things that 
they are worried about.

Thank you, Mr. Chairman.
Mr. BINGHAM. Mr. Bonker.
Mr. BONKER. Thank you, Mr. Chairman.

ENCOURAGING FORMATION OP EXPORT TRADING COMPANIES

Mr. Herzstein, between 1930 and 1935 the number of trade associa 
tions under Webb-Pomerene numbered 57, and accounted for 19 per 
cent of the total U.S. exports. In 1979 that number had dwindled to 33, 
and the share of U.S. exports under Webb-Pomerene dipped to less 
than 2 percent.

There does not seem to be interest or enthusiasm to organize and 
apply for waivers under Webb-Pomerene. Yet, we are working on 
legislation now to allow the formation of trading companies. Can you 
shed some light on the reasons why more trade associations are not 
forming under Webb-Pomerene?

Mr. HERZSTEIN. Yes. I should say that we are trying to breathe new 
life into the Webb-Pomerene bill by the certification procedure.

I think the reason the Webb-Pomerene associations went out of 
fashion is that, No. 1, the court decisions over the years made it clear 
that antitrust liability could be quite severe, indeed, and greatly in 
creased the fears of the companies operating these joint associations.

No. 2, the way the Webb-Pomerene Act reads there is no way to get 
advance assurance that the activities you are planning to engage in will 
be immune from liability. You have to rely on your own reading of the 
statute, and perhaps your lawyer's opinion. It is getting harder and 
harder to get lawyers to give opinions that proposed activities under 
the existing Webb-Pomerene Act would, in fact, be immune.

Mr. BONKER. The Senate committee, in its report on 8. 2718, said 
that there were essentially four reasons: First, because U.S. industry 
lacks sufficient product market domination to exert foreign market 
price control; second, because U.S. business traditionally placed top 
priority on domestic consumer markets, and was much slower to focus 
on international markets; and third, the ever expanding U.S. service 
industries had been excluded from qualifying for the act's antitrust 
exemptions, while cooperative and joint ventures had become increas 
ingly important.

The last reason, I think, is significant, and it has been touched upon. 
The Department of Justice, and to a lesser extent the Federal Trade 
Commission, have been perceived by the business communities as ex 
hibiting a thinly veiled hostility for Webb-Pomerene associations.
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You did not talk about the FTC or the Justice Department. You 
talked about the courts. Almost everybody who has appeared as a wit 
ness has indicated that hostility is found more clearly in the depart 
ments within the government, and not necessarily the courts.

Would you care to comment on that ?
Mr. HERZSTEIN. I don't think I have enough evidence in ray own ex 

perience to say whether it is right or wrong that the enforcement au 
thorities were properly perceived as having antagonism for these 
statutes.

I don't think there were many prosecutions for antitrust violations 
against Webb-Pomerene associations. So if one looks at the prosecu 
tion record, you don't find evidence for that.

Mr. BONKER. Do you think that it is a perception problem more 
than a reality problem?

Mr. HERZSTEIN. I think it is more a problem that antitrust enforce 
ment has gotten very vigorous and Congress has increased the penal 
ties very substantially. So there is much more of a general concern 
among businessmen about antitrust in general, and not just Webb- 
Pomerene.

Ambassador HORMATS. I think the problem really is the uncertainty 
involved in the Webb-Pomerene exemption. When you talk to people, 
in the final analysis they cannot really point so much to a specific 
prosecution, but to the general uncertainty of trying to apply for an 
exemption and getting it. They are worried about coming up against 
the Justice Department.

CERTIFICATION PROCEDURES

One of the virtues of. this legislation is that it increases quite 
significantly the degree of certainty involved in creating an export 
trading company.

Mr. BONKER. It increases it in this way: It transfers from the FTC, 
and to a smaller extent from the Justice Department, the authority, 
or at least the lead agency, for handling these applications. It places 
the responsibility with the Department of Commerce.

Will the perception be that, unliKe FTC and Justice, which are 
considered adversarial in their relationships with the business com 
munity, the Department of Commerce might be more of an advocate.

Ambassador HORMATS. It is difficult to judge how the business com 
munity is going to perceive it, although many may perceive it that 
way.

Mr. BONKER. It is obviously a major problem if we are going to 
allow the formation of trading companies.

Ambassador HORMATS. Yes, but I think the second, and perhaps 
the most important, element of this is that they get prior certification. 
They know the conditions under which they can maintain an export 
trading company, and that gives them the certainty.

Mr. BONKER. Isn't there a certification procedure now ?
Mr. HERZSTEIN. No; there is not.
Mr. BONKER. So the business must apply to the FTC under the 

present system?
Mr. HERZSTEIN. No. Under the present system they simply register 

with the FTC, but they get no response from the FTC as to whether 
they are OK or not. They have to act at their own peril.
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Mr. BONKER. So by establishing a certification procedure and eli 

gibility criteria there will be greater certainty when the companies 
apply.

Mr. HERZSTEIN. That is it.
Mr. BONKER. Once that certification is approved for a particular 

trading company, then they have assurance that they enjoy 
exemptions.

Ambassador HORMATS. So long as they comply with the terms.
Mr. BONKER. There is also a procedure for followup that may not 

necessarily be legal, but is a process for taking away that certification ?
Ambassador HORMATS. Yes.
Let me just return to the point about services because I think it is a 

good one. More and more American firms are very competitive in the 
services area around the world, and their inability to form Webb- 
Pomerene companies to take advantage of this competitiveness has hurt 
them badly, particularly in growing markets in developing countries.

Most other countries do have export trading companies which cover 
services.

Mr. BONKER. Let me ask you another question, Mr. Hormats.

EXPORTS OP FOREST PRODUCTS

I was visiting the other day with a number of small mills in the State 
of Washington which should be competing with the Japanese market 
in dimension lumber. The issue, as you know, is that we have been ex 
porting the logs, and denying ourselves an opportunity to export the 
finished product.

They say that this bill, if it is enacted, is not going to help much. I 
said, "Why? There is a tremendous market out there."-They said, 
because the Japanese have been so successful in erecting nontariff 
barriers, that even with an export trading company, even with all the 
resources they can bring to bear to compete for that market, because 
Japan has persistently applied these nontariff barriers, they just can 
not penetrate the market.

I said that according to agreements that we have negotiated with 
other countries, those barriers ought not to be there. So I am going 
to take advantage of your appearing before us now to ask you to com 
ment because it is a very serious problem.

Ambassador HORMATS. It is a very serious problem.
We have established with the Japanese a United States-Japan Bi 

lateral Forest Products Commission which is dealing with this prob 
lem. My impression was that the Japanese were making an effort to 
buy forest products with higher value added, that is, the secondary 
products, such as lumber and plywood.

My impression was that we were having, as a result of this, a some 
what easier time in getting into the Japanese market. If there are still 
problems, and I gather from your comments that there are, we will 
certainly investigate them. We would he delighted to talk to the com 
panies and go back to the Japanese if there are these nontariff barriers 
and other distributional problems which frequently inhibit access to 
the Japanese market.

We believed that we had taken a major step with our arrangement 
with the Japanese; however, frequently, steps that appear in the right



196
direction do not always come out as planned. I will be delighted to 
talk to those companies, and f ollowup with the Japanese, if possible.

Mr. BONKER. I will follow that up.
Ambassador HORMATS. I will be delighted because we should be do 

ing something there.
Mr. BONKER. Mr. Herzstein, you said that the administration op 

poses increasing the DISC tax provision, but that it would be naturally 
expanded under provisions of the act. I wonder if it is not possible to 
address what has become a serious problem in our export business, 
that of exporting unprocessed, natural, or raw resources as opposed 
to the finished product. There is just too much resistance to placing 
restrictions on the export of those commodities.

Could we not use the DISC in a more creative and positive way by 
applying extended benefits, or greater benefits toward the export of 
finished, processed, or manufactured goods to distinguish between the 
raw resources and the finished product ?

Mr. HERZSTEIN. As we note in our testimony, there is a shadow of 
a problem under the International Subsidies Code that would be en 
countered by any expansion of the DISC. The DISC has been chal 
lenged by some of our trading partners as an improper export subsidy. 
I think if one tried to expand it that undoubtedly would signal a new 
challenge.

Whether they would end up prevailing or not in the adjudicatory 
proceedings under the GATT, we don't know. But at least one should 
be forewarned of that.

Obviously, if it were consistent with the international rules, and one 
did it, I think a financial incentive to those who export processed goods 
would obviously improve their competitiveness. The big question is 
whether that is an activity that the United States wants to engage in 
with all the legal risks and dangers of spreading that practice abroad.

Mr. BONKER. I have many more questions, but I can see that we are 
limited by time.

Mr. BINGHAM. Without objection, members may submit additional 
questions in writing, and I trust that the administration witnesses will 
answer them.

Mr. Gilman.
Mr. GILMAN. Mr. Chairman, since our time is limited by the rollcall 

vote, I may submit questions in writing.
Thank you, Mr. Chairman.
Mr. BINGHAM. We want to thank you very much, gentlemen. Again, 

let me apologize for the delay in beginning our hearing.
Mr. HERZSTEIN. Thank you, Mr. Chairman.
Mr. BINGHAM. The subcommittee will stand adjourned.
[Whereupon, at 4:30 p.m., the subcommittee adjourned, to recon 

vene at the call of the Chair.]



EXPORT TRADING COMPANIES

WEDNESDAY, JUNE 18, 1980

HOUSE OF REPRESENTATIVES, 
COMMITTEE ON FOREIGN AFFAIRS, 

SUBCOMMITTEE ON INTERNATIONAL
ECONOMIC POLICY AND TRADE,

Washington, D.G.
The subcommittee met in open markup session at 2:15 p.m. in room 

2172, Rayburn House Office Building, Hon. Jonathan B. Bingham 
(chairman of the subcommittee) presiding.

Mr. BINGHAM. The Subcommittee on International Economic Policy 
and Trade will be in order.

The subcommittee meets today to mark up legislation to encourage 
the formation and operation of export trading companies. The mem 
bers have before them a comparative print showing S. 2718, intro 
duced by Mr. Stevenson, which is the bill as it has been reported out 
of the Banking Committee in the Senate; S. 2379, which was an earlier 
version; H.R. 5061, introduced by me in August of last year; and H.R. 
7230, introduced by the gentleman from Washington, Mr. Bonker, this 
year. 1

It is the Chair's suggestion that we use H.R. 7230 as the markup 
vehicle and that we proceed today with an informal mark up, because 
I think we will be drawing on at least three of these bills. It will be 
rather complicated, and we will need a new print before we formally 
report the bill to the full committee, which I hope we will.

First I would ask if there is objection to using H.R. 7230 as the basic 
markup vehicle.

Mr. BONKER. Mr. Chairman, I certainly do not object.
Mr. BINGHAM. The gentleman from Washington does not object to 

using his bill as a markup vehicle.
[The text of H.R. 7230 follows:]

1 S. 2718 is identical to H.R. 7436; S. 2379 is identical to H.R. 7310.
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96TH CONGRESS 
2» SESSION H. R. 7230

To direct the Secretary of Commerce to encourage the formation and operation of 
export trading companies, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES
MAY 1, 1980

Mr. BONKEE (for himself, Mr. BINOHAM, Mr. LAOOMABSINO, Mr. BABNES, Mr. 
FBENZEL, and Mr. WOLPE) introduced the following bill; which was referred 
jointly to the Committees on Foreign Affairs and the Judiciary

A BILL
To direct the Secretary of Commerce to encourage the forma 

tion and operation of export trading companies, and for 
other purposes.

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

3 SHOKT TITLE

4 SECTION 1. This Act may be cited as the "Export Pro-

5 motion and Export Trading Company Act of 1980".

6 STATEMENT OP PURPOSE AND FINDINGS

7 SEC. 2. (a) It is the purpose of this Act, in order to

8 make United States exporters more competitive with export-
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1 ers of other countries, to direct the Secretary of Commerce to

2 encourage and promote the formation and operation of export

3 trading companies by providing advice and information to in-

4 terested persons.

5 (b) The Congress finds that—

6 (1) the Department of Commerce has as one of its

7 responsibilities the development and promotion of

8 United States exports;

9 (2) the Department of Commerce also has the re-

10 sponsibility of facilitating the export of finished prod-

11 ucts from United States manufacturers;

12 (3) tens of thousands of United States companies

13 produce exportable goods or services but do not engage

14 in exporting;

15 (4) although the United States is the world's lead-

16 ing agricultural exporting nation, many farm products

17 are not marketed as widely and effectively abroad as

18 they could be through producer-owned export trading

19 companies;

20 (5) exporting requires extensive specialized knowl-

21 edge and skills and entails risks, not otherwise as-

22 sumed, the costs of which smaller producers cannot

23 absorb because of an inability to achieve economies of
24 scale;
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1 (6) exporting services in the United States are

2 fragmented into a multitude of separate functions; com-

3 panies attempting to offer comprehensive export trade

4 services lack financial leverage to reach a significant

5 number of potential United States exporters;

6 (7) the United States lacks well-developed export

7 trade intermediaries, such as trading companies, which

8 can achieve economies of scale and acquire expertise

9 enabling them to export goods and services profitably,

10 at low per unit cost to producers;

11 (8) the development of export trading companies

12 in the United States has been hampered by insular

13 business attitudes and by Government regulations;

14 (9) entities which are owned or subsidized by for-

15 eign governments compete directly with private United

16 States exporters for shares of the world market;

17 (10) the rapidly growing service-related industries

18 are vital to the well-being of the United States econo-

19 my since they create jobs for seven out of every ten

20 Americans, provide 65 per centum of the Nation's

21 gross national product, and offer the greatest potential

22 for significantly increased industrial trade involving fin-

23 ished products; and

24 (11) small- and medium-sized businesses in the

25 United States engaged in international transactions



	201

1 would benefit from the development of export trading

2 companies, which would enable them to pool resources

3 and technical expertise and to achieve economies of

4 scale and would otherwise assist them in competing in

5 foreign markets.

6 DEFINITIONS

7 SEC. 3. (a) As used in this Act—

8 (1) the term "export trade" means trade or com-

9 merce in goods produced in the United States, or serv-

10 ices produced in the United States, which are export-

11 ed, or in the course of being exported, from the United

12 States to any other country;

13 (2) the term "goods produced hi the United

14 States" means goods manufactured, produced, grown,

15 or extracted in the United States, not more than 50

16 per centum of the fair market value of which is attrib-

17 utable to articles imported into the United States;

18 (3) the term "services produced in the United

19 States" includes, but is not limited to, amusement, ar-

20 chitectural, automatic data processing, business, com-

21 munications, consulting, engineering, financial, insur-

22 ance, legal, management, repair, training, and trans-

23 portation services, not less than 50 per centum of the

24 fair market value of which is provided .by United
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1 States citizens or is otherwise attributable to the

2 United States;

3 (4) the term "export trade services" includes, but

4 is not limited to, international market research, adver-

5 tising, marketing, insurance, legal assistance, transpor-

6 tation, including trade documentation and freight for-

7 warding, communication and processing of foreign

8 orders to and for exporters and foreign purchasers,

9 warehousing, foreign exchange, and financing, when

10 provided in order to facilitate the export of goods or

11 services produced in the United States;

12 (5) the term "export trading company" means a

13 company which does business under the laws of the

14 United States or any State and which is organized and

15 operated principally for the purpose of—

16 (A) exporting goods produced in the United

17 States or services produced in the United States;

18 and

19 (B) facilitating the exportation of goods pro-

20 duced in the United States or services produced in

21 the United States by unaffiliated persons by pro-

22 viding one or more export trade services;

23 (6) the term "United States" means the several

24 States of the United States, the District of Columbia,

25 the Commonwealth of Puerto Rico, the Virgin Islands,
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1 American Samoa, Guam, the Commonwealth of the

2 Northern Mariana Islands, and the Trust Territory of

3 the Pacific Islands;

4 (7) the term "Secretary" means the Secretary of

5 Commerce;

6 (8) the term "State" includes the District of Co-

7 lumbia; and

8 (9) the term "company" means any corporation,

9 partnership, association, or similar organization.

10 (b) The Secretary may by regulation further define any

11 term defined in subsection (a), in order to carry out the pur-

12 poses of this Act.

13 FUNCTIONS OF THE SECBETABY

14 SEC. 4. The Secretary shall promote and encourage .the

15 formation and operation of export trading companies by pro-

16 viding information and advice to interested persons. The See- 

17 retary shall provide a referral service to facilitate contact be-

18 tween producers of exportable goods and services and con-

19 cerns offering export trade services.

20 ELIGIBILITY OF STATE OE LOCAL GOVERNMENT-OWNED

21 EXPORT TRADING COMPANIES

22 SEC. 5. Nothing in this Act preempts or otherwise re-

23 stricts or prevents any State or local government or other

24 governmental authority from organizing, owning, or other-

25 wise participating in or supporting export trading companies.
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1 ELIGIBILITY UNDER THE WEBB-POMEEENE ACT

2 SEC. 6. Section 2 of the Webb-Pomerene Act (15

3 U.S.C. 62) is amended—

4 (1) by inserting after "engaged solely in such

5 export trade," the following: "or with respect solely to

6 its export trade (as defined in section 3(1) of the

7 Export Promotion and Export Trading Company Act

8 of 1980), any export trading company as defined in

9 section 3(5) of the Export Promotion and Export Trad-

10 ing Company Act of 1980,"; and

11 (2) by inserting "or such export trading company"

12 after "association" each place, after the first, it ap-

13 pears.

14 TASK FOECE STUDY

15 SEC. 7. Five years after the date of the enactment of

16 this Act, the President shall appoint a task force to study the

17 effect the operation of this Act on domestic competition and

18 on the trade deficit of the United States and to recommend

19 either continuation, revision, or termination of this Act and

20 the amendments made by this Act. Such task force shall,

21 within one year after its appointment, complete such study

22 and submit such recommendations to the President.
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Mr. BINGHAM. Now, because there are certain items in the section on 
findings, which starts on page 2 of the comparative print, that will 
depend somewhat on the action we take later, I propose that we lay 
aside the section on the findings, and also on definitions, and that we 
proceed to the first substantive section starting on page 7 of the com 
parative print headed "Functions of the Secretary"—that is the Sec 
retary of Commerce—section 4.

I would ask that we consider section 4 as read. Are there amend 
ments to section 4 as it appears in H.R. 7230? Hearing none, we can 
proceed to the next topic, which is a topic not covered in either of the 
House bills, the matter of bank participation.

BANK PARTICIPATION

I would like to make some comments about our inclusion of such 
provisions in the bill at this time. First of all, I think it is important 
that the bill contain some bank participation provisions if it is to be 
effective in achieving its goal of expanding U.S. exports. Virtually all 
of the witnesses testified that adequate financing is a major problem 
of existing export companies and a major advantage enjoyed by for 
eign export companies; that is, by export companies established by 
foreign countries.

Inclusion of a provision for bank participation will require that the 
bill we report out be referred to the Banking Committee of the House 
and that committee, of course, will want to look it over.

I think, however, that we in this committee have an obligation to 
speak at least to the basic question of bank participation because we 
have jurisdiction over, and I quote from the rule, "export promotion," 
and in my view bank participation is an important part of export 
promotion.

I believe that the provisions covering bank participation in the Sen 
ate bill, that is. S. 2718. are on the whole workable and balanced. The 
banks are permitted to invest in export trading companies, but are 
subject to strict regulation and to numerous limitations to preclude 
possible undesirable side effects, particularly upon bank depositors.

If the investment is to exceed $10 million, or if the investment would 
put the bank in control of an export trading company, the bank would 
have to obtain Federal regulatory agency approval before making the 
investment. In no case may a bank invest more than 5 percent of its 
consolidated capital and surplus in export trading companies; nor 
may a bank commit more than 10 percent of its capital and surplus in 
both investments and loans to a single export trading company.

I will repeat that because it is a little complicated. The 5 percent 
applies to investment in the equity of one or more export trading com 
panies—no more than 5 percent of the capital and surplus in that type 
of equity investment. The 10 percent limitation applies to both invest 
ment and loans to any given export trading company.

Now, these provisions do make possible bank control of export 
trading companies but, as I have said, only subject to prior Federal 
regulatory agency approval based upon existing banking laws, which 
are elaborate and stringent.

I think that is all I need to say at this point on that subject Just to 
conclude then, it would be my proposal that we tentatively adopt the

66-212 0 - 80 - It
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provisions of S. 2718 governing bank participation as an amendment 
to H.K. 7230—and that runs from page 7 line 16 to page 21, line 3— 
subject to any amendments that members may wish to offer. 

[The amendment referred to follows:]
OWNERSHIP OF EXPORT TRADING COMPANIES BY BANKS, BANK HOLDING COM 

PANIES, AND INTERNATIONAL BANKING CORPORATIONS
SEC. 105. (a) For the purpose of this section—

(1) the term "banking organization" means any State bank, national bank. 
Federal savings bank, bankers' bank, bank holding company, Edge Act 
Corporation, or Agreement Corporation;

(2) the term "State bank" means any bank which is incorporated under 
the laws of any State, any territory of the United States, the Commonwealth 
of Puerto Rico, Guam, American Samoa, the Commonwealth of the Northern 
Mariana Islands, or the Virgin Islands, or any bank (except a national bank) 
which is operating under the Code of Law for the District of Columbia (here 
inafter referred to as a "District bank") ;

(3) the term "State member bank" means any State bank, including a 
bankers' bank, which is a member of the Federal Reserve System;

(4) the term "State nonmember insured bank" means any State bank, 
including a bankers' bank, which is not a member of the Federal Reserve 
System, but the deposits of which are insured by the Federal Deposit 
Insurance Corporation;

(5) the term "bankers' bank" means any bank which (A) is organized 
solely to do business with other financial institutions, (B) is owned primarily 
by the financial institutions with which it does business, and (C) does not do 
business with the general public;

(6) the term "bank holding company" has the same meaning as in the 
Bank Holding Company Act of 1956;

(7) the term "Edge Act Corporation" means a corporation organized 
under section 25 (a) of the Federal Reserve Act;

(8) the term "Agreement Corporation" means a corporation operating 
subject to section 25 of the Federal Reserve Act;

(9) the term "appropriate Federal banking agency" means—
(A) the Comptroller of the Currency with respect to a national bank 

or any District bank;
(B) the Board of Governors of the Federal Reserve System with 

respect to a State member bank, bank holding company, Edge Act Corpo 
ration, or Agreement Corporation;

(C) the Federal Deposit Insurance Corporation with respect to a 
State nonmember insured bank except a District bank; and

(D) the Federal Home Loan Bank Board with respect to a Federal 
savings bank.

In any situation where the banking organization holding or making an 
investment in an export trading company is a subsidiary of another banking 
organization which is subject to the jurisdiction of another agency, and some 
form of agency approval or notification is required, such approval or noti 
fication need only be obtained from or made to, as the case mny nc, the 
appropriate Federal banking agency for the banking organizp.tiun making 
or holding the investment in the export trading company ;

(10) the term "capital and surplus" means paid in and nuimpaired capital 
and surplus, and includes undivided profits and such other items as the 
appropriate Federal banking agency may deem appropriate;

(11) an "affiliate" of a banking organization or export trading company 
is a person who controls, is controlled by, or is under common control with 
such banking organization or export trading company ;

(12) the terms "control" and "subsidiary" shall have the same meanings 
assigned to those terms in section 2 of the Bank Holding Company Act of 
1956, and the terms "controlled" and "controlling" shall be construed con 
sistently with the term "control" as defined in section 2 of the Bank Holding 
Company Act of 1956; and

(13) the term "export trading company" has the same meaning as in sec 
tion 103(5) of this Act, or means any company organized and operating 
principally for the purpose of providing export trade services, as defined in 
section 103(4) of this Act.
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(b) (1) Notwithstanding any prohibition, restriction, limitation, condition, or 

requirement of any other law, a banking organization, subject to the limitations 
of subsection (c) and the procedures of this subsection, may invest directly and 
indirectly in the aggregate, up to 5 per centum of its consolidated capital and 
surplus (25 per centum in the case of an Edge Act Corporation or Agreement 
Corporation not engaged in banking) in the voting stock or other evidences of 
ownership of one or more export trading companies. A banking organization 
may—

(A) invest up to an aggregate amount of $10,000,000 in one or more export 
trading companies without the prior approval of the appropriate Federal 
banking agency, if such investment does not cause an export trading com 
pany to become a subsidiary of the investing banking organization; and

(B) make investments in excess of an aggregate amount of $10,000,000 
in one or more export trading companies, or make any investment or take any 
other action which causes an export trading company to become a subsidiary 
of the investing banking organization or which will cause more than 50 per 
centum of the voting stock of an export trading company to be owned or con 
trolled by banking organizations, only with the prior approval of the appro 
priate Federal banking agency.

Any banking organization which makes an investment under authority of clause 
(A) of the preceding sentence shall promptly notify the appropriate Federal bank 
ing agency of such investment and shall file such reports on such investment as 
such agency may require. If, after receipt of any such notification, the appropriate 
Federal banking agency determines, after notice and opportunity for hearing, 
that the export trading company is a subsidiary of the investing banking organiza 
tion, it shall have authority to disapprove the investment or impose conditions on 
such investment under authority of subsection (d). In furtherance of such author 
ity, the appropriate Federal banking agency may require divestiture of any voting 
stock or other evidences of ownership previously acquired, and may impose con 
ditions necessary for the termination of any controlling relationship.

(2) If a banking organization proposes to make any investment or engage in 
any activity included within the following two subparagraphs, it must give the 
appropriate Federal banking agency sixty days prior written notice before it 
makes such investment or engages in such activity :

(A) any additional investment in an export trading company subsidiary; or
(B) the engagement by any export trading company subsidiary in any line 

of activity, including specifically the taking of title to goods, wares, mer 
chandise, or commodities, if such activity was not disclosed in any prior ap 
plication for approval.

During the notification period provided under this paragraph, the appropriate 
Federal banking agency may, by written notice, disapprove the proposed invest 
ment or activity or impose conditions on such investment or activity under au 
thority of subsection (d). An additional investment or activity covered by this 
paragraph may be made or engaged in, as the case may be, prior to the expiration 
of the notification period if the appropriate Federal banking agency issues written 
notice of its intent not to disapprove.

(3) In the event of the failure of the appropriate Federal banking agency to act 
on any application for approval under paragraph (1) (B) of this subsection 
within the ninety-day period which begins on the date the application has been 
accepted for processing by the appropriate Federal banking agency, the applica 
tion shall be deemed to have been granted. In the event of the failure of the appro 
priate Federal banking agency either to disapprove or to impose conditions on 
any investment or activity subject to the prior notification requirements of para 
graph (2) of this subsection within the sixty-day period provided therein, such 
period beginning on the date the notification has been received by the appropriate 
Federal banking agency, such investment or activity may be made or engaged in, 
as the case may be, any time after the expiration of such period.

(c) The following limitations apply to export trading companies and the in 
vestments in such companies by banking organizations:

(1) The name of any export trading company shall not be similar in any 
respect to that of a banking organization that owns any of its voting stock 
or other evidences of ownership.

(2) The total historical cost of the direct and indirect investments by a 
banking organization in an export trading company combined with extensions 
of credit by the banking organization and its direct and indirect subsidiaries 
to such export trading company shall not exceed 10 per centum of the bank 
ing organization's capital and surplus.
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(3) A banking organization that owns any voting stock or other evidences 

of ownership of an export trading company shall terminate its ownership of 
such stock if the export trading company takes positions in commodities or 
commodities contracts other than as may be necessary in the course of its 
business operations.

(4) No banking organization holding voting stock or other evidences of 
ownership of any export trading company may extend credit or cause any 
affiliate to extend credit to any export trading company or to customers of 
such company on terms more favorable than those afforded similar borrowers 
in similar circumstances, and such extension of credit shall not involve more 
than the normal risk of repayment or present other unfavorable features, 

(d) (1) In the case of every application under subsection (b) (1) (B) of this 
section, the appropriate Federal banking agency shall take into consideration the 
financial and managerial resources, competitive situation, and future prospects 
of the banking organization and export trading company concerned, and the bene 
fits of the proposal to United States business, industrial, and agricultural con 
cerns, and to improving United States competitiveness in world markets. The ap 
propriate Federal banking agency may not approve any investment for which an 
application has been filed under subsection (b) (1) (B) if it finds that the export 
benefits of such proposal are outweighed in the public interest by any adverse 
financial, managerial, competitive, or other banking factors associated with the 
particular investment. Any disapproval order issued under this section must con 
tain a statement of the reasons for disapproval.

(2) In approving any application submitted under subsection (b) (1) (B), the 
appropriate Federal banking agency may impose such conditions which, under 
the circumstances of such case, it may deem necessary (A) to limit a banking 
organization's financial exposure to an export trading company, or (B) to pre 
vent possible conflicts of interest or unsafe or unsound banking practices. With 
respect to the taking of title to goods, wares, merchandise, or commodities by any 
export trading company subsidiary of a banking organization, the appropriate 
Federal banking agencies shall establish standards designed to ensure against 
any unsafe or unsound practices that could adversely affect a controlling banking 
organization investor, including specifically practices pertaining, to an export 
trading company subsidiary's holding of title to inventory. Such standards should 
be established no later than two hundred and seventy days after enactment of 
this Act, and opportunity should be provided for public comment and participation 
in developing such standards. If an export trading company subsidiary of a bank 
ing organization proposes to take title to goods, wares, merchandise, or com 
modities in a manner which does not conform to such standards, or prior to the 
establishment of such standards, it may only do so with the prior approval of the 
appropriate Federal banking agency and subject to such conditions and limita 
tions as it may impose under this paragraph.

(3) In determining whether to impose any condition under the preceding para 
graph (2), or In imposing such condition, the appropriate Federal banking 
agency must give due consideration to the size of the banking organization and 
export trading company involved, the degree of investment and other support 
to be provided by the banking organization to the export trading company, and 
the identity, character, and financial strength of any other investors in the ex 
port trading company. The appropriate Federal banking agency shall not impose 
any conditions or set standards for the taking of title which unnecessarily dis 
advantage, restrict or limit export trading companies in competing in world 
markets or in achieving the purposes of section 102 of this Act. In particular, 
in setting standards for the taking of title under the preceding paragraph (2). 
the appropriate Federal banking agencies shall give special weight to the need 
to take title in certain kinds of trade transactions, such as international barter 
transactions.

(4) Notwithstanding any other provision of this Act, the appropriate Federal 
banking agency may, whenever it has reasonable cause to believe that the owner 
ship or control of any investment in an export trading company constitutes a 
serious risk to the financial safety, soundness, or stability of the banking organi 
zation and is inconsistent with sound banking principles or with the purposes of 
this Act or with the Financial Institutions Supervisory Act of 1966, order the 
banking organization, after due notice and opportunity for hearing, to terminate 
(within one hundred and twenty days or such longer period as the Board may 
direct in unusual circumstances) its investment in the export trading com 
pany.
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(5) On or before two years after enactment of this Act, the appropriate Fed 

eral banking agencies shall jointly report to the Committee on Banking, Housing, 
and Urban Affairs of the Senate and the Committee on Banking, Finance and 
Urban Affairs of the House of Representatives their recommendations with re 
spect to the implementation of this section, their recommendations on any changes 
in United States law to facilitate the financing of United States exports, especially 
by smaller and medium-sized business concerns, and their recommendations on 
the effects of ownership of United States banks by foreign banking organizations 
affiliated with trading companies doing business in the United States.

(e)(l) Any party aggrieved by an order of an appropriate Federal banking 
agency under this section may obtain a review of such order in the United States 
court of appeals within any circuit wherein such organization has its principal 
place of business, or in the court of appeals for the District of Columbia Circuit, 
by filing a notice of appeal in such court within thirty days from the date of 
such order, and simultaneously sending a copy of such notice by registered or 
certified mail to the appropriate Federal banking agency. The appropriate Fed 
eral banking agency shall promptly certify and file in such court the record upon 
which the order was based. The court shall set aside any order found to be (A) 
arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with 
law; (B) contrary to constitutional right, power, privilege or immunity; 
(C) in excess of statutory jurisdiction, authority, or limitations, or short of 
statutory right; or (D) without observance of procedure required by law. 
Except for violations of subsection (b) (3) of this section, the court shall remand 
for further consideration by the appropriate Federal banking agency any order 
set aside solely for procedural errors and may remand for further consideration 
by the appropriate Federal banking agency any order set aside for substantive 
errors. Upon remand, the appropriate Federal banking agency shall have no 
more than sixty days from date of issuance of the court's order to cure any 
procedural error or reconsider its prior order. If the agency fails to act within 
this period, the application or other matter subject to review shall be deemed 
to have been granted as a matter of law.

(f) (1) The appropriate Federal banking agencies are authorized and em 
powered to issue such rules, regulations, and orders, to require such, reports, to 
delegate such functions, and to conduct such examinations of subsidiary export 
trading companies, as each of them may deem necessary in order to perform 
their respective duties and functions under this section and to administer and 
carry out the provisions and purposes of this section and prevent evasions 
thereof.

(2) In addition to any powers, remedies, or sanctions otherwise provided by 
law, compliance with the requirements imposed under this section may be en 
forced under section 8 of the Federal Deposit Insurance Act by any appropriate 
Federal banking agency defined in that Act.

Mr. BINOHAM. The gentleman from Illinois.
Mr. FINDLEY. Mr. Chairman, I concur with the statement you have 

made. I think that it would be entirely appropriate for the language 
of S. 2718 to be adopted tentatively.

I want to add, too, that I believe we will find substantial ^Republican 
support for that provision. It certainly exists in the Senate and I 
think also among our colleagues here in the House. It must be obvious 
to anyone who has dealt in international trade that banking connec 
tions are vital to the success of an international trading company. Yes, 
I think it would be very unwise to try to put too much participation 
of banks into this sort of activity. I support what the chairman has 
recommended. x

Mr. BINGHAM. Thank you. Mr. Bonker.
Mr. BONKER. Mr. Chairman, I, too, support adding the Senate 

section that allows for bank participation. Although the House bill 
excludes this provision, I think there is reason for it. and we know 
that the bill will have a sequential referral to the House Banking 
Committee and at that time they can look more closely at the 
provisions.
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I feel that the controls to which you refer are sufficient to prevent 
bank dominance, but it allows the banks to participate actively in the 
formation of export trading companies. So I think it is a valuable 
addition to the legislation.

Mr. BINGHAM. I thank the gentlemen, and I would note that the 
chairman of the Committee on Banking, Finance and Urban Affairs, 
Mr. Reuss, has introduced H.R. T436, which contains provisions I 
believe to be identical with S. 2718. So I think we can look forward to 
at least sympathetic review on the part of the chairman and, hope 
fully, other members of the Banking Committee.

I will formally move adoption of the provisions starting on line 
16, page 7, through line 3 on page 21 as an amendment to H.K. 7230. 
Without objection, the reading of the amendment is dispensed with 
and those sections are now open for amendment.

If there are no other amendments, I have an amendment to offer 
on page 15. The amendment has been passed out. While the members 
are looking at it, may I say a word about it.

[The amendment referred to follows:]
Page 15, Insert the following after line 16:
(d) (1) Before the appropriate Federal banking agency exercises the author 

ity of this subsection to approve, disapprove, or impose conditions on a proposed 
investment or activity, such agency shall transmit a copy of such proposal to 
the Secretary of Commerce. The Secretary may present to such agency the 
views of the Department of Commerce on the proposal. In weighing the export 
related benefits of such proposal, such agency shall consider any views of the 
Department of Commerce submitted under this paragraph.

Page 15, line 17, strike out "(d) (1)" and insert in lieu thereof "(2)".
Redesignate subsequent paragraphs accordingly.
Mr. BINGHAM. I said earlier that I think it is important that there 

be full and strict Federal regulatory review in important cases of bank 
participation in export trading companies. I am concerned, however, 
that the Senate provisions do not require that the export benefits de 
rived from that participation be considered by the bank regulatory 
agency.

Since the whole purpose of this act is to further exports, I think it is 
useful to require, as the amendment does, that the bank regulatory 
agencies consider the views of the Department of Commerce on the 
importance of the investment in its relation to exports, and that is all 
that the amendment does.

Mr. BONKER. Mr. Chairman.
Mr. BINGHAM. Yes. Mr. Bonker.
Mr. BONKER. The amendment provides that before the banking 

agency acts, it shall transmit a copy of said proposal to the Secretary 
of Commerce.

Mr. BINGHAM. Right.
Mr. BONKER. So that is a mandatory provision. And then you say, 

"The Secretary may present to such agency the views of the Depart 
ment." I am wondering whether the agency is required to respond 
orally or submit its views in writing and if there is a time period 
involved. Otherwise, we might hold up the process if the banking 
agency has to wait for Commerce to respond.

I am afraid that unless we specify a time period for response, the 
result will be to slow down the process.
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Mr. BINGHAM. I think the gentleman raises a good point. Do you 
have an amendment to suggest to correct that ? I think it can be cor 
rected quite simply.

Mr. BONKER. If we can pass over this, I can have staff draft some 
language that would be acceptable.

Mr. BINGHAM. Why don't we discuss in principle what would be 
reasonable. Thirty days for the Department of Commerce to express 
its views?

Mr. BONKER. I would say no longer than 30 days and state it in such 
a way that the. Secretary must inform the banking agency within 30 
days of its views; otherwise, the banking agency can proceed with 
its work.

Maybe we could say, "Within 30 days the Secretary must inform 
such agency of the views of the Department of Commerce."

Mr. BINGHAM. I think that is the essence of it. Is that agreeable?
Mr. FINDLET. I agree with that.
Mr. BINGHAM. May we consider the amendment adopted subject to 

staff working out the precise language. Is there objection to the adop 
tion of that amendment as amended ? If not, it stands approved.

AUTHORIZATION FOB DEPARTMENT OF COMMERCE

Mr. BONKER. Mr. Chairman, if we have reached page 21,1 have an 
amendment. I would like to move that section 106 of Senate bill 2718 
be included, excluding the fiscal 1981 authorization provision for the 
Department of Commerce. In view of the fact that the House has 
already acted on the budget resolution, the purpose is to remove that 
authorization for 1981 so we do not run into problems with the Budget 
Committee and the resolution, which has already set limits for fiscal 
year 1981. So there will be no authorization for that year.

[The amendment referred to follows:]
INITIAL INVESTMENTS AND OPERATING EXPENSES

SEC. 106. (a) The Economic Development Administration and the Small Busi 
ness Administration are directed, in their consideration of applications by export 
trading companies for loans and guarantees, including applications to make new- 
investments related to the export of goods or services produced in the United 
States and to meet operating expenses, to give special weight to export-related 
benefits, including opening new markets for United States goods and services 
abroad and encouraging the involvement of small or medium-size businesses or 
agricultural concerns in the export market.

(b) There are authorized to be appropriated as necessary to meet the purposes 
of this section, $20,000,000 for each fiscal year, 1981, 1982, 1983, 1984, and 1985. 
Amounts appropriated pursuant to the authority of this subsection shall be in 
addition to amounts appropriated under the authority of other Acts.

Mr. BINGHAM. The gentleman is suggesting that section 106 from 
S. 2718 be included in the bill at this point with the omission of the 
year 1981 in line 19 on page 21 ?

Mr. BONKER. That is correct.
Mr. BINGHAM. Is there objection? Hearing none, it is so ordered. 

Are there further amendments to section 106 ? If not, that is approved 
without objection.
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EXPORT-IMPORT BANK

I propose we now include section 107, starting on page 22, line 8, 
and running through page 23, line 6. This directs the Export-Import 
Bank to provide guarantees for loans secured by accounts receivable 
and inventory of export trading companies under some circumstances.

[The amendment referred to follows:]
GUARANTEES FOB EXPORT ACCOUNTS RECEIVABLE AND INVENTORY

SEC. 107. The Export-Import Bank of the United States is authorized and 
directed to establish a program to provide guarantees for loans extended by 
financial institutions or other private creditors to export trading companies as 
denned in section 103(5) of this Act, or to other exporters, when such loans are 
secured by export accounts receivable or inventories of exportable goods, and 
when In the judgment of the Board of Directors—

(1) the private credit market is not providing adequate financing to 
enable otherwise creditworthy export trading companies or exporters to 
consummate export transactions; and

(2) such guarantees would facilitate expansion of exports which would 
not otherwise occur.

Guarantees provided under the authority of this section shall be subject to 
limitations contained in annual appropriations Acts.

Mr. BINGHAM. One of the reasons export trading companies have 
difficulty getting financing at any moment in time is because much of 
their assets may be in accounts receivable or inventory.

Private banks, especially those unfamiliar with exporting, have 
been reluctant to extend loans on that basis, particularly on accounts 
receivable. The Senate language provides some discretion to the Exim 
Bank Board in providing guarantees that would encourage private 
banks to make such loans, and it sets forth the circumstances under 
which this would be desirable. It does not create any new budgetary 
authority. For that reason, I see no difficulty in including it, subject, 
of course, to the review it will have by the Banking Committee.

From an export promotion point of view, it seems like a most appro 
priate service for the Exim Bank to perform in encouraging exports.

Is there objection to including section 107 as an amendment to the 
bill ? If not, we will proceed. Mr. Bonker.

Mr. BONKER. I was just going to ask if that would involve any cost.
Mr. BINGHAM. No; no authorization that is not included already in 

the Export-Import Bank's authorization. It simply adds to the 
flexibility of the Export-Import Bank in its operation. Again, it 
would have to be reviewed by the Banking Committee.

STATE AND LOCAL GOVERNMENT PARTICIPATION

Now, the next item to be considered—and this is one that I would 
like to have the views of the gentleman from Illinois on, because I 
think we may have a problem with this—is section 5 of H.R. 7230 on 
page 23: "Eligibility of State or Local Government-Owned Export 
Trading Companies."

I recognize the gentleman from Washington first, because I know he 
has views on this. I think it is something we ought to consider.

Mr. BONKER. Mr. Chairman, we discussed this during the hearings. 
I have a particular concern that governmental entities, particularly
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port districts, be allowed to participate. I am not sure that section 5 of 
the bill is the place for that provision, and possibly it can be covered 
under the findings, as it has been in the Senate bill.

I would defer to the chairman's judgment, as long as we have the 
provision somewhere that allows governmental entities to participate 
IE. the formation of trading companies.

Mr. BINGHAM. I think it is not a question of placement; it is a ques 
tion of whether we want to allow State and local government partici 
pation. If we are to allow it, I see no harm in including it at this point.

Mr. FINDLEY. Mr. Chairman, could someone identify the problem ? 
Do port authorities engage as trading entities? Personally, I am not 
enamored to a State trading, whether it be a State within the Union or 
the entire Nation, but I frankly do not know the extent to which 
governmental agencies are engaged in trading.

Mr. BONKER. I think the question is whether we prohibit, in this 
case, port districts from participating in the formation of export 
trading companies.

Mr. FINDLEY. Port districts, and only port districts—that is all that 
is involved here ?

Mr. BONKER. Well, the way the language is on the Senate side and 
the bill that is before us, H.K. 7230, we identify State and local gov 
ernment activity rather than identifying port districts as one govern 
mental entity that would be allowed to participate.

Mr. FINDLEY. What would be the effect if this bill is silent on that 
question ?

Mr. BINGHAM. Will the gentleman yield to me at this point?
Mr. BONKER. Yes
Mr. BINGHAM. I am wondering if it would not be satisfactory to Mr. 

Bonker to leave I his section 5 out and to rely on finding No. 6 of S. 
£718 on page 3. That really leaves it up to the State and local govern 
ments to determine for themselves what kind of a role they want to 
play.

[Sec. 102(a) (6) of S. 2718 follows:]
(6) State and local government activities which initiate, facilitate, or expand 

export of products and services are an important and irreplaceable source for 
expansion of total United States exports, as well as for experimentation in the 
development of innovative export programs keyed to local, State, and regional 
economic needs;

Mr. BONKER. T would be amenable to that if we could add after 
"State and local government" "and other governmental authorities."

Mr. BINGHAM. We want to exclude Federal, do we not ?
Mr. BONKER. I think we should. Maybe we ought to say, "State and 

local governmental authorities," and I think that would be inclusive.
Mr. BINGHAM. It would read then, "Activities of State and local 

governmental authorities"?
Mr. BONKER. Yes.
Mr. BINGHAM. If that is agreeable, then I suggest that we delete 

section 5 on page 23.
We will now go back to the findings section, which we are ready 

now to consider.
Mr. FINDLEY. Mr. Chairman.
Mr. BINGHAM. Yes, Mr. Findley.



214

Mr. FINDLEY. It has been called to my attention that Mr. Lagomar- 
sino suggested that language in No. 6 read, "State, local and other 
governmental entities which initiate," and so forth.

Mr. BINGHAM. I think the language we just proposed is better than 
that because that would include Federal, and I do not think we need 
Federal at this point.

Mr. FINDLEY. You are right.
Mr. BINGHAM. So if we say, "Activities of State and local govern 

mental authorities," I think that covers the same ground without 
raising the question of Federal participation.

FINDINGS
Are there other amendments then to the section on "findings" on 

pages 2 and 3 of the comparative print? I was going to suggest that 
here the staff be authorized to combine the findings as they appear in 
H.R. 7230 and S. 2718. There are no inconsistencies or difficulties about 
that. I think we can leave it to staff to achieve a combination of those, 
unless members want to express a view at this point.

Mr. BONKER. Mr. Chairman, I would like to take this opportunity 
to emphasize that under (2), "the Department of Commerce also has 
the responsibility of facilitating the export of finished products."

That is an important consideration for this committee because many 
times we are faced with issues that involve the export of cowhide versus 
finished products, or ferrous scrap, an issue that the gentleman from 
Illinois has been involved in, or logs from my own area.

The Department of Commerce should emphasize the export of 
finished products, which is the true purpose of the legislation that I 
have sponsored, rather than the export of unprocessed resources. I 
want this to be stressed as an important element in our list of findings.

Mr. BINGHAM. Do you see it there now ?
Mr. BONKER. Presently it is on page 25 of the print, under the bill 

H.R. 7230, line 21. There is nothing that needs to be changed. You 
invited us to comment on anything involved in the findings and I just 
wanted to emphasize that point.

Mr. BINGHAM. Well, at this particular moment we were looking at 
the findings to title I, which we had previously passed over. I think 
the gentleman is referring to the findings in title II.

Mr. BONKER. That is true. We have in effect two sets of findings.
Mr. BINGHAM. Correct. Now, if there is no objection to the proposal 

that the staff combine the statement of findings on pages 2 and 3 of 
the comparative print, we can proceed then to title H.

Mr. FINDLEY. Mr. Chairman.
Mr. BINGHAM. Mr. Findley.
Mr. FINDLEY. Is this the last word on the findings section?
Mr. BINGHAM. We will not come back to that unless someone wants 

to raise a point.
Mr. FINDLEY. If I could be recognized to make a few observations. 

This is what is sometimes described as "editorial language" in the 
bill, and editorial language sometimes gets us into trouble.

For example, section 102 (a) (2) of S. 2718 could be read by a pri 
vate, that is, a capital stock firm, as asserting that there are some places 
where a producer-owned export trading company can do a better job 
than one that is not producer owned. I am not sure that that is true.
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I think there is a place for producer-owned enterprises. I think they 
are an effective competitor in many cases. Why do we pass judgment 
on a question like that ?

Then, under finding No. 6, are we saying State and local govern 
mental activities 1 1s that how we wound up ?

Mr. BINGHAM. What page ?
Mr. FINDLEY. Well, finding No. 6, State and local governmental 

activities, or whatever it says, are an important and irreplaceable 
source for expansion of exports. That is a pretty sweeping declaration 
too.

Why do we need to make a point like that ?
I would suggest that in the revision process some adjustment of lan 

guage occur. If we feel we have to deal with these topics, though, why 
pass sweeping judgments like that which we really would have great 
difficulty supporting if we were challenged to do so ?

I guess all of this is to say that I think these editorial introduc 
tions to bills often create problems and do very little good.

Mr. BINGHAM. I will ask Mr. Bonker to respond to the question 
about No. 2. I notice that is the same as No. 4 in H.E. 7230.

Mr. FINDLET. I am not at all opposed to producer-owned trading. 
I think that it is a good idea, but I do not think we can just jump to 
the conclusion that there are places where only a producer-owned 
trading company can do a good ]ob. I think the less we say in the find 
ings the better, frankly.

Mr. BINXJHAM. I am inclined to agree with the gentleman. They 
do not really accomplish very much. They sometimes make people who 
are interested in the legislation happy, but they can cause trouble.

Mr. FIJTDLET. Maybe we could extract some of those thoughts and 
put them in the report and make people happy that way.

Mr. BOXKER. If I may respond to the gentleman from Illinois. I 
have no pride of authorship on the provision which relates to pro 
ducer-owned export trading companies. That comes from the Senate 
language and I have no objection to removing it, and then we can 
discuss it further in conference.

I think the gentleman raises an important point on finding No. 6 
relating to State and local and other governmental authorities and I 
would not have any problem with removal of the phrase, "are an im 
portant and irreplaceable source for expansion." We could say, "may 
be a necessary source for expansion."

Mr. FIJTOLET. Or "can be an important source."
Mr. BCWKER. That would be fine. If you want to offer that as an 

amendment I would have no objection to it.
Mr. FIKDLEY. I would move that line 6 read, "services can be an 

important source for."
Mr. BINGHAM. Is there objection to the amendment? If not, the 

amendment is agreed to.
I understand that the inclusion of some language like this is con 

sidered very desirable on the part of some of the State and local gov 
ernment people, particularly if we are going to eliminate section 5.

If the members have any other language that they feel should not 
be in the findings, I suggest they communicate that to the staff. In 
most cases there is no necessity of including all of that language.

Can we go back now to title II of S. 2718 on page 23? Again, I 
would suggest that the staff be authorized to combine the findings as
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they appear in the comparative print, in this case from the two House 
bills.

WEBB-POMERENE ACT PROVISIONS

That would take us up through page 25. Now, starting with page 
26, I suggest that we look at the Senate language in S. 2718. These 
provisions have to do with the Webb-Pomerene associations and with 
the expansion of Webb-Pomerene to cover the export of services. It 
would cover export trading companies.

The Senate language does expand Webb-Pomerene coverage to in 
clude export of services. It rewrites the Webb-Pomerene Act's criteria 
for antitrust exemptions, provides a certification procedure for anti 
trust immunity, transfers the administration of the act from the Fed 
eral Trade Commission to the Department of Commerce, provides a 
role for the Department of Justice and the Federal Trade Commission 
for certification and enforcement, creates an office in Commerce to 
promote the formation of export trade associations and export trading 
companies, and provides for a task force to evaluate the effectiveness 
of the act and to make recommendations for future changes.

Before I go further, I want to say that these sections, of course, will 
have to be reviewed by the Committee on the Judiciary, which has 
primary jurisdiction in this area, but again it seems to me that we 
should offer our views in the form of a bill that follows substantially 
the language of the Senate bill.

The reason I think the Senate bill is somewhat preferable to H.R. 
7230 is that the Senate bill does speak to the need of trading companies 
and trade associations for increased certainty as to what is and is not 
permissible under the act.

Under the Senate language, they would be able to engage in specific 
activities without fear of prosecution under the antitrust laws. The 
Senate language provides immunity from the application of the anti 
trust laws for specified activities, provided that: the activities are de 
termined not to be in violation of specified antitrust standards; there 
is an established need for the immunity; and the association or com 
panies successfully complete the required certification process.

This meets the complaint that we heard in the testimony that, as it 
stands, Webb-Pomerene has not been as helpful as it should have been, 
because it does not provide any advance assurance to those that wish 
to take advantage of it that they are acting within the law. They have 
to take their chances and rely on the advice of lawyers.

Now, we did encounter testimony from two existing Webb-Pomerene 
associations who are operating quite contentedly under that act, and 
do not want their situation jeopardized and changed unnecessarily. 
I will have some amendments to propose, both to simplify the process 
of certification and to meet the objections of the existing Webb- 
Pomerene associations. I suggest that, if there is no objection, we use 
the Senate 'bill as the markup vehicle for this purpose. And, as I say, 
I will let it be subject to such amendments as the members care to offer.

We are in a peculiar situation here in that those few associations 
that are operating under Webb-Pomerene do not want to be disturbed. 
They are quite happy the way it is. But that procedure has not proven 
widely practical for many smaller operations that are fearful that they 
will get in trouble because they cannot get advance approval of what 
they want to do. So we have to try and take care of both categories.
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Are there amendments, then, to title II starting on page 26? Yes, 

Mr. Bonker.
Mr. BONKER. Are you moving at this time for the committee to adopt 

Senate provisions which relate to expansion of Webb-Pomerene ?
Mr. BINGHAM. Yes. Well, first, to do it in an orderly fashion, we 

should adopt section 202 (b) of S. 2718 at the top of page 26. If there 
are no amendments to that, we will proceed to section 203 of S. 2718 
on page 26, Definitions.

[The amendment referred to follows:]
(b) PURPOSE.—It is the purpose of this Act to encourage American exports by 

establishing an office within the Department of Commerce to encourage and pro 
mote the formation of export trade associations through the Webb-Pomerene 
Act, by making the provisions of that Act explicitly applicable to the exportation 
of services, and by transferring the responsibility for administering that Act from 
the Federal Trade Commision to the Secretary of Commerce.

DEFINITIONS

SEC. 203. The Webb-Pomerene Act (15 U.S.C. 61-68) is amended by striking 
out the first section (15 U.S.C. 61) and inserting in lieu thereof the following:
"SECTION 1. DEFINITIONS. 

"As used in this Act—
"(1) EXPORT TRADE.—The term 'export trade' means trade or commerce in 

goods, wares, merchandise, or services exported, or in the course of being 
exported from the United States or any territory thereof to any foreign 
nation.

"(2) SEEVICE.—The term 'service' means intangible economic output, in 
cluding, but not limited to—

"(A) business, repair, and amusement services;
"(B) management, legal, engineering, architectural, and other profes 

sional services; and 
"(C) financial, insurance, transportation, and communication services.

"(3) EXPORT TRADE ACTIVITIES.—The term 'export trade activities' includes 
activities or agreements in the course of export trade.

"(4) TRADE WITHIN THE UNITED STATES.—The term 'trade within the United 
States' whenever used in this Act means trade or commerce among the several 
States or in any territory of the United States, or in the District of Columbia, 
or between any such territory and another, or between any such territory or 
territories and any State or States or the District of Columbia, or between 
the District of Columbia and any State or States.

"(5) ASSOCIATION.—The term 'association' means any combination, by con 
tract or other arrangement, of pesons who are citizens of the United States, 
partnerships which are created under and exist pursuant to the laws of any 
State or of the United States, or corporations which are created under and 
exist pursuant to the laws of any State or of the United States.

"(6) EXPORT TRADING COMPANY.—The term 'export trading company' means 
an export trading company as defined in section 103(5) of the Export Trad 
ing Company Act of 1980.

"(7) ANTITRUST LAWS.—The term 'antitrust laws' means the antitrust 
laws defined in the first section of the Clayton Act (15 U.S.C. 12) and section 
4 of the Federal Trade Commission Act (15 U.S.C. 44), and any State anti 
trust or unfair competition law.

"(8) SECRETARY.—The term 'Secretary' means the Secretary of Commerce.
"(9) ATTORNEY GENERAL.—The term 'Attorney General' means the Attorney 

General of the United States.
"(10) COMMISSION.—The term 'Commission' means the Federal Trade 

Commission.".
Mr. BONKER. Let me inquire of the chairman: On page 26, line 1, 

Purpose, you say the purpose of the act is "to encourage American ex 
ports by establishing an office within the Department" to encourage 
and promote export trade associations.
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On page 7 of the comparative print, under H.R. 7230, we have a 

provision under section 4,
The Secretary shall promote and encourage the formation and operation of 

export trading companies by providing Information and advice to interested per 
sons. The Secretary shall provide a referral service to facilitate contact between 
producers of exportable goods and services and concerns offering export trade 
services.

Now, the provision that you are adding actually establishes an of 
fice. The provision in 7230 says that this function shall be in the 
Office of the Secretary, or maybe the Secretary as an institution shall 
promote.

My only question is, Are these provisions compatible ?
I think that we ought to have an office established, as you are sug 

gesting, but I did not know how that would interrelate with the func 
tions of the Secretary that are identified in H.R. 7230.

Mr. BINGHAM. Is there any reason why we cannot combine the lan 
guage of H.E. 7230 with the comparable provision of S. 2718 ?

Mr. BONKEK. Mr. Chairman, carrying on with the spirit of Mr. 
Findley that we ought to reduce the language wherever possible, and 
we have three different references to this one subject of establishing 
an office, I think it could be open to misinterpretation by the Depart 
ment if we are not more efficient in our use of language.

Mr. BINOHAM. If we are to have a section on purpose at all, it must 
be broader than what appears in H.R. 7230, because that does not in 
clude any reference to Webb-Pomerene at all.

Mr. BONKER. Mr. Chairman, perhaps the staff could work out the 
language so that we do not have duplication.

Mr. BINOHAM. I think that can be done, particularly after we have 
dealt with the substantive sections of the bill. The staff can then come 
back and look at this statement of purpose. The way it is stated in 
H.R. 7230 now, though, simply is not broad enough.

If that is agreeable, we will go on then to section 203 of S. 2718, 
Definitions. If there are no amendments to section 203, we will go to 
section 204, again under the Senate bill.

[The amendment referred to follows:]
ANTTTBT7ST EXEMPTION

SEC. 204. The Webb-Pomerene Act (15 U.S.C. 61-66) is amended by striking out 
section 2 (15 U.S.C. 62) and Inserting in lieu thereof the following:
"SEC. 2. EXEMPTION FROM ANTITRUST LAWS.

"(a) ELIGIBILITY.—The export trade, export trade activities, and methods of 
operation of any association, entered into for the sole purpose of engaging in ex 
port trade, and engaged in or proposed to be engaged in such export trade, and 
the export trade and methods of operation of any export trading company, that— 

" (1) serve to preserve or promote export trade;
" (2) result In neither a substantial lessening of competition or restraint of 

trade within the United States nor a substantial restraint of the export trade 
of any competitor of such association;

"(3) do not unreasonably enhance, stabilize, or depress prices within the 
United States of the goods, wares, merchandise, or services of the class ex 
ported by such association;

"(4) do not constitute unfair methods of competition against competitors 
engaged in the export trade of goods, wares, merchandise, or services of the 
class exported by such association ;

"(5) do not include any act which results, or may reasonably be expected 
to result, in the sale for consumption or resale within the United States of
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the goody, wares, merchandise, or services exported by the association or 
export trading company or its members; and

"(6) do not constitute trade or commerce in the licensing of patents, tech 
nology, trademarks, or knowhow, except as incidental to the sale of the 
goods, wares, merchandise, or services exported by the association or export 
trading company or its members

shall, when certified according to the procedures set forth in this Act, be eligible 
for the exemption provided in subsection (b).

"(b) EXEMPTION.—An association or an export trading company and its mem 
bers with respect to its export trade, export trade activities and methods of oper 
ation are exempt from the operation of the antitrust laws as relates to their re 
spective export trade, export trade activities or methods of operation that are 
specified in a certificate issued according to the procedures set forth in the Act, 
carried out in conformity with the provisions, terms, and conditions prescribed 
in such certificate and engaged in during the period in which such certificate is 
in effect. The subsequent revocation or invalidation of such certificate shall not 
render the association or its members or an export trading company or its 
members, liable under the antitrust laws for such trade, export trade activities, 
or methods of operation engaged in during such period.

"(c) DISAGREEMENT OF ATTORNEY GENERAL OR COMMISSION.—Whenever, pur 
suant to section 4(b) (1) of this Act, the Attorney General or Commission has 
formally advised the Secretary of disagreement with his determination to issue 
a proposed certificate, and the Secretary has nonetheless issued such proposed 
certificate or an amended certificate, the exemption provided by this section shall 
not be effective until thirty days after the issuance of such certificate.".

Mr. BINGHAM. I do have an amendment that applies to several parts 
of that. I would like that amendment circulated, please. If there is no 
objection, I would like to have these amendments considered en bloc. 
They do cover more than section 204.

[The amendment referred to follows:]
Page 35, strike out lines 1 through 6 and redesignate paragraph (7) as para 

graph (6).
Page 35, strike out lines 21 through 24 and redesignate paragraph (9) as 

paragraph (7).
Page 37, line 2, strike out "and" and all that follows through line 5 and insert 

in lieu thereof a period.
Page 37, line 13, strike out "The Attorney General" and all that follows 

through page 38, line 15.
Page 29, strike out line 12 and all that follows through line 8 on page 31 and 

insert in lieu thereof the following:
"(a) ELIGIBILITY.—Any association entered into for the sole purpose of engag 

ing in export trade and actually engaged or proposed to be engaged solely in such 
export trade and the export trade activities and methods of operation of such 
association, and the export trade and methods of operation of any export trading 
company, shall, when such association or export trading company is certified 
in accordance with the procedures set forth in this Act, be eligible for the exemp 
tion provided in subsection (b), if—

"(1) such association or its export trade, export trade activities, or 
methods of operation, or the export trade, export trade activities, or methods 
of operation of such export trading company are not in restraint of trade 
within the United States and are not in restraint of the export trade of 
any domestic competitor of such association or export trading company; 
and

"(2) such association or export trading company does not, either in the 
United States or elsewhere, enter into any agreement, understanding, or 
conspiracy or do any act which artificially or intentionally enhances or de 
presses prices within the United States of commodities or services of the 
class exported by such association or export trading company, or which 
substantially lessens competition within the United States or otherwise re 
strains trade in the United States.

Mr. BINGHAM. The amendment refers first to pages 35 and 37 and 
then it refers to page 29. Let me explain what this amendment does. 
This is an effort to meet some of the problems raised during our hear 
ings with the language of the Senate bill. The amendment would elimi-
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nate some of the information required to be provided in an application 
for certification, would simplify the certification procedure, and would 
restore the existing eligibility requirements of Webb-Pomerene.

As I say, this is in response to the testimony of existing Webb- 
Pomerene associations that the bill would be more burdensome on 
them than the existing act, which we did not intend.

Specifically, the amendment does three things: On page 35 it deletes 
paragraphs 6 and 8 from the list of information required to be provided 
in an application for certification.

Paragraph 6 would require the applicant to demonstrate that the 
activities for which it is seeking certification will serve a specified need 
in promoting exports. The existing associations argue that this require 
ment is unnecessary since they would not apply unless they felt certi 
fication would help their export sales. They also argue that this 
provision causes uncertainty instead of certainty, because if the specific 
conditions they cite to demonstrate the specified need change in the 
future, it would call their certification into question.

Paragraph 8 requires the applicant to list all countries to which it 
proposes to export. Again, this seems unnecessary and unduly restric 
tive in view of changing circumstances.

So that is one change, to eliminate those paragraphs, 6 and 8, from 
the items required.

On page 37 the amendment makes a conforming change to that one 
by placing a period after "Act" in line 2, thereby removing the refer 
ence to specified need. In effect, this part of the amendment eliminates 
a great deal of the new information that would be required by the bill 
that is not required by the Webb-Pomerene Act, while still requiring 
all the information really necessary for certification.

Then starting on page 37, line 13, through the end of that paragraph 
on page 38, the amendment deletes all the procedural requirements for 
participation by the Attorney General and the Federal Trade Com 
mission in certification decisions. They are complicated and difficult to 
understand, and it seems enough to simply require that the Secretary 
make his determination within 90 days, after consultaion with the 
Attorney General and the FTC. This preserves their role, and it seems 
to avoid the complexity and administrative detail of the present bill.

Third, on pages 29 to 31, the amendment strikes out the Senate bill's 
eligibility requirements and replaces them with requirements identical 
to those contained in the current law. Although the Senate report 
claims that the bill expands and clarifies the antitrust exemption, the 
existing associations read the Senate's eligibility requirements as argu 
ably doing just the opposite, and I tend to share their concern.

for example, the requirement that the activities serve to preserve 
or promote export trade is new. More important, the wording of some 
of the other requirements has been changed slightly from existing law 
so as possibly to remove the element of intent. If further analysis shows 
that the Senate language is advisable, it could be accepted in confer 
ence. But we will have greater flexibility if we preserve the existing 
requirements for now. And since it is not our intent to narrow the 
requirements, we should not adopt language that might do so.

Is there discussion of those amendments? If not, is there objection 
to the amendments ? If not, we will consider them adopted.

That takes us all the way up to page 44, section 8 of the Senate bill, 
and also section 11 of H.B. 5061, the subject being automatic certifica 
tion for existing associations.
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The existing associations were not content wtih that, and therefore 

I am offering an amendment to that language which strikes section 8— 
everything from page 44, line 20, to page 45, line 5—and substitutes 
the language in the amendment headed, "Continuing Exemption for 
Existing Associations; Automatic Certification." This would go on 
page 49.

[The amendment referred to follows:]
Page 44, strike out line 20 and all that follows through line 5 on page 45 and 

redesignate subsequent sections accordingly. 
Pagea 49, insert the following after line 3:

"CONTINUING EXEMPTION FOB EXISTING ASSOCIATIONS ; AUTOMATIC CERTIFICATION
"Sec. 207. (a) Application of the antitrust laws to (1) any association which 

is engaged solely in export trade and which is in compliance with section 5 of 
the Webb-Pomerene Act as in effect immediately before the date of enactment of 
this Act, and (2) the export trade, export trade activities, and methods of opera 
tion of such association, shall continue to be governed by the provisions of the 
Webb-Pomerene Act as in effect immediately before the date of enactment of 
this Act, except that in lieu of filing the written statements with the Federal 
Trade Commission required by section 5 of the Webb-Pomerene Act as in effect 
immediately before the date of enactment of this Act, such association shall sub 
mit annual reports to the Secretary of Commerce pursuant to section 6 of the 
Webb-Pomerene Act, as amended by this Act.

"(b) Any association to which subsection (a) applies shall be deemed to he 
certified under section 8 of the Webb-Pomerene Act as of the date of enactment 
of this Act if such association, within 180 days after such date of enactment, 
files an application for certification with the Secretary of Commerce containing 
the information set forth in section 4(a) of the Webb-Pomerene Act.

"(c) For purposes of this section, the term 'association', 'export trade', and 
'export trade activities' have the meanings given such terms in section 1 of the 
Webb-Pomerene Act, as amended by this Act.".

Mr. BIXGHAM. This amendment looks complicated but it really is 
not complicated. It says that the associations can continue as they are 
without change in their method of procedure or, if they wish to be 
certified, that they will be certified automatically.

They have made two arguments to us. First, they do not want to 
face uncertainty as to whether they will be certified under the new 
act. Second, if they are certified they do not want to face uncertainty 
as to whether the activities they have been conducting under the exist 
ing act will be permissible under the new act.

I think they are entitled to be assured that they are going to be. We 
do not want them opposing the bill, and they are entitled to feel that 
they are going to be at least as well off under the new act, possibly 
better off.

Mr. Bonker.
Mr. BONKER. Mr. Chairman, this has the effect of grandfathering 

trade associations that are now allowed to exist under Webb-Pomerene.
Mr. BINGHAM. That is right.
Mr. BONKER. It also, by passage of this bill, sets up a new certifica 

tion procedure. So we are in effect allowing to exist two sets of pro 
cedures. One is under the existing law where a trade association would 
go to both the FTC and the Justice Department and be certified in 
that manner. This new procedure would allow the formation of a 
trading company by petitioning the Department of Commerce, who in 
turn consults with the Department of Justice and the FTC.

It would seem to me that we have streamlined the procedure. We 
have expanded and liberalized Webb-Pomerene. It seems that trade

66-212 0-80-15
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associations would have greater benefits, greater opportunity, better 
guarantees against antitrust legislation under the provisions of this 
new law than exists under the old law. So I am wondering is it neces 
sary to maintain two sets of certification procedures ? One set of certifi 
cation procedures under the new act and one under the old system ? _

Mr. BINGHAM. If they wish the kind of certainty that is provided 
under the new law they can apply for certification. So we are giving 
them that option.

It is indicated under (a) here that if they do not want to do that 
they just continue as they are. In other words, they are grandfathered 
in their present posture, except that they will submit their reports to 
the Secretary of Commerce instead of to the Federal Trade Commis 
sion. That would be the only change.

Mr. BONKER. The Department of Commerce then becomes the lead 
agency ?

Mr. BINOHAM. That is correct.
Mr. BONKER. But still, they would be entitled to the provisions, or 

legal precedence, under the olcl system ?
Mr. BINGHAM. That is right. 1 must.say that I can see the Committee 

on the Judiciary raising a question about this. They have been operat 
ing under the supervision of the Federal Trade Commission, and we 
are now saying in effect they can continue that same type of operation 
under the supervision of the Department of Commerce, and the Com 
mittee on the Judiciary may not be altogether satisfied with that.

I prefer at this point at least to give them the benefit of what we con 
sider to be the more export-oriented agency—namely, the Department 
of Commerce—to operate under.

Mr. BONKER. Mr. Chairman, since I am not an attorney, I will defer 
to my colleagues on the Judiciary Committee to work out this one.

Mr. BrNGHAM. I am reminded that on the point I just made, that in 
any case, under the existing procedures, the Federal Trade Commis 
sion and the Department of Justice are the enforcement agencies. So it 
would still be under their jurisdiction for that purpose.

Mr. BONKER. Mr. Chairman, there is another point that should be 
clarified that does not relate directly to the amendment. Under Webb- 
Pomerene, we have trade associations. Under the provisions of this bill, 
if enacted, we will have the formation of trading companies.

If a trade association under Webb-Pomerene opts for certification 
and processing through the Department of Commerce under the provi 
sions of this bill, then are they going to be known as trading companies 
or as trade associations or does it really matter how they are termed ?

Mr. BINGHAM. This entire title deals with trade associations. So for 
this purpose, we are speaking of trade associations.

Mr. BONKER. But in H.E. 7230, it is identified as trading companies.
Mr. BINGHAM. At what point ?
Mr. BONKER. There are three or four titles you can pick and choose. 

Maybe this is something the staff can work out. In H.R. 7230, we do 
refer to trading companies.

Mr. BINGHAM. I am not sure I understand the gentleman's point.
Mr. MAJAK. Mr. Chairman, the Senate language, as well as H.K. 

7230, makes trading companies, as we have now created them in title 
I of the bill, eligible for antitrust exemptions under the Webb- 
Pomerene arrangement. Trade associations are also, of course, eligible 
for that antitrust treatment.
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So, in effect, both would exist and both would have the same antitrust 

advantages. They would still be distinguishable, one being associations 
and the other being private companies.

Mr. BOXER. Let's take a scenario. Let's take a trade association that 
is now formed under Webb-Pomerene. It chooses to opt for the certifi 
cation provisions under H.E. 7230 and they so apply to the Department 
of Commerce. At that point, do they become a trading company or do 
they remain a trade association ?

Mr. MAJAK. They would continue to be a trade association as defined 
under Webb-Pomerene.

Mr. BONKER. I really do not see much distinction.
Mr. MAJAK. There is not much distinction in fact, but they would 

continue to be known as associations. A private export trading com 
pany similarly could be known as a trading company, if it so desired. 
In practice, there is not a great deal of difference oetween the two.

Mr. BINGHAM. May I call the attention of the gentleman to the sec 
tion on "eligibility," on page 29, which I think is a key section. That 
refers to "association," and then it refers to "the export trade and 
methods of operation of any export trading company."

So it is clear that it covers both those that consider themselves asso 
ciations, as do existing Webb-Pomerene associations, and export trad 
ing companies established for that purpose.

Mr. BONKER. The chairman makes a valid point and it clarifies that, 
but that section has now been removed through the chairman's amend 
ment.

Mr. BINGHAM. The gentleman is quite right, but the amendment still 
refers to export trading companies as well as associations.

Mr. BONKER. I would like to advise the chairman that I have given 
up on this exercise and wish to move on to the next one.

Mr. BINGHAJI. Can we turn now to section 9 of the Senate bill on 
age 45 of the print, "Confidentiality of Application and Annual 
Report Information." Here I propose a simple amendment, if that 

can be circulated.
[The amendment referred to follows:]

Page 46, insert the following after line 13:
"(c) DISCLOSURE TO CONGRESS.—Nothing in this section shall be construed to 

authorize the withholding of information from the Congress, and all information 
obtained under this Act shall be made available upon request to any committee 
or subcommittee of Congress of appropriate jurisdiction.

Mr. BINGHAM. This would follow the provisions of the Export Ad 
ministration Act to make it clear that the confidentiality provisions do 
not authorize withholding of information from Congress.

Is there objection to that amendment, or are there other amendments 
to that section ? If not, that section is adopted as amended.

That takes us up to page 48, section 7 of 7230, task force study. Are 
there any amendments to that section ? If not, that section is agreed to.

TAX PROVISIONS

We now come to title III, and I want to again make a few comments 
as to why I believe it would be in order for us to accept the tax provi 
sions of title III of the Senate bill, which start on page 49 and run 
through page 51, line 22.

[The amendment referred to follows:]
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TITLE III—TAXATION OF EXPORT TRADING COMPANIES

APPLICATION OP DISC RULES TO EXPORT TRADING COMPANIES

SEC. 301. (a) Paragraph (3) of section 992(d) of the Internal Revenue Code of 
1954 (relating to ineligible corporations) is amended by inserting before the 
comma at the end thereof the following: "(other than a financial institution 
which is a banking organization as defined in section 105(a) (1) of the Export 
Trading Company Act of 1980 investing in the voting stock of an export trading 
company (as defined in section 103(5) of the Export Trading Act of 1980) in ac 
cordance with the provisions of section 105 of such Act)".

(b) Paragraph (1) of section 993(a) of the Internal Revenue Code of 1954 
(relating to qualified export receipts of a DISC) is amended—

(1) by striking out "and" at the end of subparagraph (G),
(2) by striking out the period at the end of subparagraph (H) and insert 

ing in lieu thereof "and", and
(3) by adding at the end thereof the following new subparagraph :

"(I) in the case of a DISC which is an export trading company (as 
defined in section 103(5) of the Export Trading Company Act of 1980), 
or which is a subsidiary of such a company, gross receipts from the ex 
port of services produced in the United States (as defined in section 
103(3) of such Act) or from export trade services (as defined in section 
103(4) of such Act).".

(c) The Secretary of Commerce, after consultation with the Secretary of the 
Treasury, shall develop, prepare, and distribute to interested parties, including 
potential exporters, information concerning the manner in which an export trad 
ing company can utilize the provisions of part IV of subchapter N of chapter 1 of 
the Internal Revenue Code of 1954 (relating to domestic international sales cor 
porations) , and any advantages or disadvantages which may reasonably be ex 
pected from the election of DISC status or the establishment of a subsidiary 
corporation which is a DISC.

(d) The amendments made by this section shall apply with respect to taxable 
years beginning after December 31.1980.

SUBCHAPTEB S STATtTS FOR EXPORT TRADING COMPANIES

SEC, 302. (a) Paragraph (2) of section 1371 (a) of the Internal Revenue Code 
of 1954 (relating to the definition of a small business corporation) is amended by 
Inserting ", except in the case of the shareholders of an export trading company 
(as defined in section 103(5) of the Export Trading Company Act of 1980) if such 
shareholders are otherwise small business corporations for the purpose of this 
subchapter," after "shareholder".

(b) The first sentence of section 1372(e) (4) of such Code (relating to foreign 
income) is amended by inserting ", other than an export trading company," after 
"small business corporation".

(c) The amendments made by this section shall apply with respect to taxable 
years beginning after December 31, 1980.

Mr. BINGHAM. I think we should make clear in the report that we are 
not taking any position on the issue of DISC or subchapter S benefits 
as such. Our reasons for including this language would be, first, to 
induce the Ways tind Means Committee to act on this subject. If we do 
not report any tax language from the committee, the desirability of 
these tax benefits for export trading companies will not be considered.

Second, as far as DISC is concerned, it is controversial and I have 
some doubts about its desirability myself, but it makes no sense to have 
DISC and not allow export trading companies to use it. In other words, 
no matter whether one favors or opposes DISC, as a matter of con 
sistency and equity it should not be denied to export trading companies 
as long as it exists.

In order to avoid any problems with the Budget Act, I would pro 
pose that we adopt this language with an amendment delaying the 
effective date of the tax provisions until 1982.
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So I would move that we adopt the provisions of the Senate bill on 
that subject, with an amendment striking out "1980" in line 5 and line 
22 on page 51 and inserting in lieu thereof "1981". Is there discussion? 
Yes, Mr. Bonker.

Mr. BONK.EK. Mr. Chairman, I support the addition of this section 
and feel as you do, that we need to extend the Domestic International 
Sales Corporation tax provision if we want to see the formation of 
these trading companies.

I have asked my staff to look into the possibility of amending that 
provision, if it is appropriate, on the floor to see that the tax provision 
or benefit applies to the export of manufactured goods. I think it is 
important to keep the distinction that in allowing the formation of 
these trading companies we want to stimulate the export of our manu 
factured goods and promote competition in the world market for the 
export of our finished products. If the effect of this legislation is to 
allow companies to form in order to export our raw resources then 
we are denying ourselves the full range of economic benefits that go 
with exporting.

Applying a provision to the DISC tax section that would extend the 
application of that DISC tax to the export of finished products, I 
think would be a positive feature in this legislation.

Mr. BINGHAM. Is there further discussion, or are there any amend 
ments to that section ? If not, that stands approved.

I would like to say that I think our staff deserves high commenda 
tion for remarkable preparation for our consideration of this bill.

Mr. OILMAN. Before we close up the observations, I would like to 
express my concern, along with that of my colleague, Mr. Lagomarsino, 
with regard to the inclusion of a special role for the financial and 
banking institutions, as part of this measure.

While we would not vote in opposition to this proposal at this point, 
we both have reservations about the dominant role that such institu 
tions may play in export trading companies and reserve the oppor 
tunity to express those opinions on the floor.

Mr. BrxGHAM. Thank you. If there is no further discussion I will 
entertain a motion that the bill be reported favorably to the full 
committee.

Mr. MAJAK. Mr. Chairman, the staff will need a couple of days to 
put a print together. The members may wish to review that print in 
detail before taking final action.

Mr. BINXJHAM. I think we can have another meeting for the formal 
reporting out.

Mr. MAJAK. We might meet just prior to the full committee meet 
ing, which is now scheduled for Tuesday morning. We will have the 
print to members' offices by Friday for review.

Mr. BrNGHAM. Very good. Thank you all for coming. The subcom 
mittee stands adjourned.

[Whereupon, at 3:30 p.m.. the subcommittee was adjourned to re 
convene at the call of the Chair.]
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TUESDAY, JUNE 24, 1980
HOUSE OF REPRESENTATIVES, 

COMMITTEE ON FOREIGN AFFAIRS,
Washington, D.C.

The committee met at 10:10 a.m. in room 2172, Rayburn House 
Office Building, Hon. Clement J. Zablocki (chairman) presiding.

Chairman ZABLOCKI. The committee will please come to order.
We are meeting today for a hearing on H.K. 7230, the export trading 

companies legislation.
Our witnesses this morning are the Honorable Philip M. Klutznick, 

Secretary of Commerce, and Ambassador Eeubin Askew, U.S. Trade 
Representative.

This is the first appearance before this committee of both gentlemen 
as head of their respective agencies. We are pleased to have this op 
portunity to hear from you and to welcome you before the committee. 
We hope to see much of you in the future.

Unless you have a preference, I would call on Secretary Klutznick 
to make the first statement as head of the Department which has 
been primarily responsible for the export trading companies legisla 
tion, and then Ambassador Askew. We will then open the meeting to 
questions from members of the committee.

Mr. Secretary, if you will begin, please.

STATEMENT OF HON. PHILIP M. ZIUTZNICK, SECRETABY OF
COMMERCE

Secretary KLTTTZNICK. Mr. Chairman and members of the committee, 
I am exceedingly grateful for your kindness in welcoming me and my 
friend and colleague. Ambassador Askew, in our first appearance here.

I guess we are both hopeful it will not be our last appearance before 
this august body.

I am pleased this morning to make this appearance before your 
committee to present the administration's views on legislation to 
authorize the formation and operation of export trading companies. 
H.R. 7230 seeks to encourage exports of goods and services by Amer 
ican industries by promoting the formation of export trading 
companies.

The administration strongly supports the purpose of this bill. The 
administration endorses the concept of export trading companies and 
changes in the Webb-Pomerene Act to clarify the application of the 
antitrust laws to export trade activities. An increase in exports is of 
utmost importance to the Nation's economic well-being, and this legis 
lation will provide an effective incentive for increasing our exports.

(227)
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This legislative session, Mr. Chairman and members of the com 

mittee, already grows short. If we are to have this vehicle for facilitat 
ing our exports, we must act quickly, and I urge this committee and 
the House to do so.

THE ROLE OF EXPORTS IN A STRONG U.S. ECONOMY

In 1960 the United States had an 18-percent share of world exports 
of manufactures. By 1970 this share nad dropped to 15.4 percent. 
During the 1970's this share dropped further before edging upward 
again toward the end of the decade. In recent years we have seen 
some of the effects of this decreased competitiveness of U.S. exports.

Export performance is increasingly important to the U.S. economy 
and must be improved. Exports: (1) Contribute significantly to U.S. 
jobs, production, and economic growth; (2) enable important econ 
omies of scale, thereby contributing to the most efficient use of U.S. 
resources and to lower prices; and (3) provide the most construc 
tive way of paying for U.S. imports of petroleum and other essential 
commodities, and thus keep the dollar firm.

Enormous as our oil bill is, we could be paying for imported oil 
without running a balance of trade deficit if we had maintained the 
share of world exports in manufactured goods that we enjoyed in 1960. 
The postwar growth of Japan and our European allies, welcome as 
it has been, has given the United States stiff competition. So too, the 
newly industrializing countries have become important exporters of 
some manufactured goods. Yet, the strengths of other countries do 
not tell the whole story. Another factor is the traditional disinterest 
of most American companies in exporting.

We do not have precise figures on the makeup of the U.S. export 
ing community. There are between 250.000 and 300,000 manufacturing 
firms in the United States of which roughly 25.000 to 30,000 export. 
Ninety-five percent of all manufacturing firms are small or medium 
sized—that is, have fewer than 1,000 employees. Of these, compara 
tively few actually do any exporting. Collectively, these companies 
provide at most 10 to 15 percent of our export total.

Exports of goods presently account for about 7% percent of our 
gross national product, the lowest percentage of any industrialized 
nation. Compare this figure with that of France, 16.7 percent; or 
Germany, 22.6 percent; or Italy, 22.3 percent; or the Netherlands, 
38.3 percent; or the United Kingdom, 23.1 percent. Even Japan, who 
has no agricultural exports, exports 10.2 percent.

Of course, our economy has been and is quite different from the 
economies of these countries. Yet if U.S. exports of goods and services 
were to increase by only 1 percentage point of our gross national prod 
uct, that would represent nearly $3 billion. This is a significant portion 
of our merchandise trade deficit.

THE ROLE OF EXPORT TRADING COMPANIES

Mr. Chairman, let me now discuss how export trading companies 
can help us toward this growth.

Faced with a large domestic market, most small- and medium-sized 
companies have little incentive to export. What incentive they may 
have is further diminished by their lack of know-how, management
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time, and financial resources. Exporting may seem too much of a 
management burden, too costly, and too risky for the uncertain return 
it promises.

The solution for the nonexporting American company is a partner 
that will take a quality manufactured product and itself do the export 
ing. We should learn from the experience of many of our most success 
ful trading partners, including West Germany, Japan, France, and 
Hong Kong. All use some form of a sophisticated export trading en 
tity to represent manufacturers abroad. They may also promote 
consortia of companies to undertake large overseas projects, with 
their attendant large risks.

Aside from the major international grain companies, we do not 
have large export trading entities. To be sure, there are some 700 to 800 
export management companies in the United States, many of them 
well-managed and successful businesses. Most are quite small, how 
ever, and cannot provide the full range of export services required 
by the novice exporter.

We also have about 30 Webb-Pomerene export associations, handling 
U.S. exports ranging from movie and TV films to textile machinery. 
Most of these Webb-Pomerene associations export bulk commodities 
such as sulfur, fertilizer, agricultural products, and forest products.

I believe there are three characteristics that are essential for a suc 
cessful U.S. export trading company. First, it must provide a one-stop 
facility for firms of any size interested in exporting. It must provide 
market analysis, distribution services, documentation, transportation 
arrangements, financing, and after-sale services abroad. In perform 
ing these services, the export trading company will develop a thorough 
knowledge of the laws and customs of the foreign markets in which it 
sells. As exporting specialists, of course, these companies will achieve 
economies of scale beyond those an individual company could hope to 
achieve.

Second, a successful export trading company will seek out U.S. 
products for which it has discovered markets overseas. It will not 
stand by passively, awaiting overtures from U.S. companies interested 
in exporting their products.

Third, the export trading company should limit the capital outlay 
and risk that any individual company would have to assume to capi 
talize, to allow operations on a scale that will achieve the economies 
mentioned earlier.

Export trading companies with these characteristics are most likely 
to be formed by entities that already operate in international markets 
and that have sufficient capital available. A manufacturer that exports 
its own products may use its overseas network to sell products of 
smaller U.S. companies that will not export on their own.

No matter what the origins or ownership of the export trading com 
pany, its aim will remain the same: To export products of U.S. com 
panies that do not now export in significant quantities.

THE NEED FOR LEGISLATION

If export trading companies have this potential, why has the private 
sector not already seized upon the opportunity, formed them and 
equipped them with know-how and financial backing?
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The answer may lie largely in the inhibiting effect of some of our 
regulatory mechanisms. With the exception of bank holding companies, 
which can purchase up to 5 percent of the shares of any U.S. company, 
our banking laws and regulations do not allow bank investments in 
export trading companies. On the other hand, foreign banks are either 
sponsors of, or closely identified with, many of the successful export 
trading companies in other countries. There is also uncertainty in 
some segments of the business community over application of the 
antitrust laws to export activities associated with their domestic 
competitors.

Mr. Chairman and members of the committee, I believe the time 
has come to enact legislation removing the inhibiting effect of these 
regulatory schemes. We need legislation that provides flexibility in 
the regulatory schemes to allow successful export trading companies 
while not undermining the banking and antitrust laws. The banking 
provisions of H.R. 7230 reflect an appropriate accommodation of the 
export trade interests to be promoted by the legislation with important 
safeguards.

We are also pleased the subcommittee has accepted the concept of a 
certification procedure for granting antitrust exemptions. However, 
we remain convinced that the antitrust provisions of S. 2718, with the 
minor amendments we proposed to the subcommittee, are the appro 
priate balance between export enhancement and important competi 
tive concerns.

ADMINISTRATION POSITIONS ON THE MAJOR PROVISIONS OF H.R. T230

Let me briefly address the major provisions of the export trading 
company legislation.

First, because of their expertise and financial resources, banks can 
play an important role in the successful development of export trad 
ing companies. The administration believes that H.B. 7230 adequately 
meets the concerns of safety and soundness for our financial sys 
tem while permitting a leading role for bank participation in export 
trading companies.

Second, antitrust. The administration remains committed to the 
standards and procedures for an antitrust exemption contained in title 
II of S. 2718. This approach is the result of careful and prolonged con 
sultation within the administration and between the administration 
and Congress. It strikes a careful balance between the need to provide 
businessmen with the certainty that their export trade activities will 
not lead to antitrust liability and the need to prevent anticompetitive 
developments within the United States.

Third, the administration approves using existing authorities such as 
those provided by the EDA and SBA to help export trading com 
panies. The administration does not obiect to authorizing the Export- 
Import Bank to guarantee commercial loans to export trading com 
panies secured by inventory or export accounts receivable.

Fourth, the tax provisions. The administration remains firmly op 
posed to modifications of the DISC and the subchapter S provisions of 
the Internal Revenue Code proposed in H.R. 7230. Most export trad 
ing companies should be able to meet the requirements of present DISC 
legislation. Thus, the creation of export trading companies will ef 
fectively expand DISC coverage without changing the statute itself.
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However, extending DISC benefits to "services produced in the 
United States" and to "export trade services" would be costly. Present 
budgetary restrictions simply do not permit a revenue loss of that size 
at this time.

Mr. Chairman, even if Federal budgetary conditions were less 
stringent, we would have serious doubts about the scope of the pro 
posed amendments. Many of our large service firms already have sub 
stantial international operations. These firms could incorporate ex 
port trading companies simply to qualify existing operations for 
DISC benefits. The result would be a substantial revenue loss without 
any demonstration that exports would be appreciably increased.

Finally, we are concerned that substantially enlarging the legal 
scope of the DISC program could raise questions about U.S. observ 
ance of our international obligations under the Multilateral Trade 
Negotiations Subsidies Code.

With respect to the subchapter S provisions, we support eliminating 
the present requirement that a qualifying corporation earn at least 
20 percent of its income within the United States. We believe, how 
ever, that this and other reforms of subchapter S should be part of 
a broader reform of subchapter S.

To sum up, with the changes in the banking and antitrust provisions 
to which I alluded earlier, the administration urges the adoption of 
the banking, financing, and antitrust provisions of H.E. 7230. We 
also urge the deletion of the revenue provisions in this bill. Eemoval 
of these differences will allow the administration and congressional 
supporters to work together toward passage of export trading com 
pany legislation in 1980, which we hope will stimulate and extend 
our export trading in the year ahead.

Thank you.
Mr. BIXGHAM [presiding]. Thank you very much, Mr. Secretary.
Mr. Ambassador.

STATEMENT OF AMBASSADOR RETTBDI O'D. ASKEW, U.S. TRADE
REPRESENTATIVE

Ambassador ASKEW. Much of what is in my formal statement dupli 
cates what Secretary Klutznick has already adequately covered in 
terms of the administration's position. With your permission, I would 
like to file the statement for the record and simply make a few remarks 
in terms of what I perceive is the urgency of export expansion in the United States.

Mr. BINGHAM. That will be fine. Your statement will be incorporated 
in the record in full without objection.

'U.S. INTERNATIONAL TRADE POSITION

Ambassador ASKEW. After World War II, the United States held a 
predominant position in world trade. We believed that that was the 
way it was going to continue to be. We have come to appreciate now 
that that was an unnatural condition. I think, as Secretary Klutznick 
indicated, ours was an enlightened policy which helped to rebuild a 
strong Western Europe through the Marshall plan and which helped 
Japan's economy to recover as effectively as it has.
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Times have now changed, and I think we need to understand that 
we have not particularly thought of ourselves as a trading nation. We 
have a huge domestic market. In 1969, we were talking about 4 percent 
of our GNP attributable to exports. Last year, we were up to about 
8 percent, and hopefully it is going to continue to grow.

One of our big problems, I think, in Government is trying to relate 
our dependence on trade to the average man and woman in America. 
So much of the standard of living we enjoy can be continued only 
to the extent that we have a healthy growth in our economy. Unques 
tionably, one of the most important and constructive ways we can 
continue to grow and expand is through expanded exports.

We have developed, competitors by our enlightened policies. That is 
essentially as it should be. Now we must recognize that the United 
States must approach the need to export in a much more active and 
aggressive way than we have ever done before.

A lot of our so-called export disincentives have come about for very 
valid reasons. We are at a point now. however, where we are going 
to have to consider an overall picture, beyond the individual merits 
of any one decision, regarding what is happening to our country in 
terms of its ability to permit its business people to compete on even 
terms in the world marketplace.

WEBB-POMERENE ASSOCIATIONS

We do not submit that trading companies in and of themselves are 
a panacea. I don't think anyone is saying that.

The lack of utilization of Webb-Pomerene associations is obvious. 
They originally accounted for about 19 percent of our exports in the 
1930's. Now some 33 Webb-Pomerene associations account for less than 
2 percent of pur exports.

I don't think it serves any useful purpose to try to determine whether 
or not businesses should have utilized Webb-Pomerene associations to 
a greater degree than they have. The fact is they perceive them not to 
have the certainty they should have in the antitrust area. So if that is 
the perception, it is a situation which is real enough that we should 
clear it up. There is no reason now that we should not look at the real 
world and determine how important, for example, banking services 
have been in connection with trading companies worldwide.

We are not trying to model trading companies after any other coun 
try in the world. We need to adapt this concept as best we can in an 
American way that serves our purpose. Allowing trading companies 
to cover services is, however, critically important.

We need to clear up the antitrust uncertainty by letting businesses 
have some certainty as to what they can anticipate in the antitrust 
area. We need to give trading companies more flexibility to utilize 
all of the various services to help businesses get into exports.

There are many estimates, as the Department of Commerce has indi 
cated, of how few of our many companies which are in a position to ex 
port actually compete in world markets. They might enter these mar 
kets through trading companies which do not require them to assume 
all of the risk or all of the expense of the individual services that are 
important to a successful export venture.
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LEGISLATION •WOULD PROMOTE EXPORTS

The Department of Commerce, within the existing law, has worked 
very hard to try to encourage export performance. Now we have the 
opportunity of passing in tliis session of Congress a major piece of 
trade legislation to give our business people more flexibility.

There are adequate safeguards written into the legislation. Actually, 
as the Secretary indicated, we would prefer the antitrust provisions of 
the Senate bill, mainly because we are at a point late in the session. 
Even with the best of intentions, the assertion of everyone's individual 
feelings in a piece of legislation often results in noble efforts, but leg 
islation that is not passed.

What this Government needs to do is send some kind of clear signal 
to the business community that government will view its responsibility 
differently than it has before and to seek a partnership more than an 
adversarial relationship. I am hopeful this is not the only signal sent. 
Yet this may be the only piece of legislation available to send one of 
those clear signals.

With the safeguards on bank participation built into this bill, the 
antitrust provisions contained in the Senate bill which I am hopeful 
will be incorporated into the House version, and the changes Secretary 
Klutznick pointed out in the tax provisions, we have the basis for a 
workable bill.

What we really want to do and, I think, what the Congress wants 
to do is to encourage the business community to export. Producing 
legislation that will be helpful and which will send a signal to the 
business community along the lines we have been talking about is 
necessary in this session of the Congress.

From the standpoint of one who is charged with being the Presi 
dent's principal spokesman on trade, I want to tell you we simply 
have to do a better job in export. We are going to have to recognize, 
again as the Secretary stated, that all of the impediments placed on 
exports, often for valid reasons, are collectively making it very, very 
difficult for us to compete.

We will be addressing the broader question of export incentives 
and disincentives in terms of the section 1110 report required by the 
Trade Agreements Act.

Now pending is an important piece of legislation, and I urge your 
favorable consideration of it.

[Ambassador Askew's prepared statement follows:]
PHEPABED STATEMENT OF AMBASSADOR RETTBIN O'D. ASKEW, U.S. TRACE 

REPRESENTATIVE
The case for increased exports of American goods and services is clear and 

unassailable.
In 1980, the United States will pay more than $80 billion for imported oil. The 

high cost of oil imports is Hie principal cause of the continuing deficits we have 
recorded in our balance of trade In recent years.

In the first four months of 1980. as compared to the first four months of 1979, 
we reduced our consumption of imported oil by 13.8 percent. But during that 
same period this year, we paid 77 percent more for imported oil overall than we 
did last year. Thus, even with our recent successes In energy conservation, we 
have, because of inflation and because of repeated OPEC price increases, been 
unable to reduce our ever-rising oil bill. The result is a diminished dollar and a 
declining economy.
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We could do a better job of paying this increasing oil bill without running 
such large trade deficits if we enjoyed a larger snare of overall world trade. Once 
we were dominant in the world marketplace. We are still a very major economic, 
force. But now we have many competitors for the world product.

In 1970, the Federal Republic of Germany replaced the United States as the 
world's leading exporter of manufactured goods. Today, Japan threatens to drop 
the United States into third place. At the same time, newly industrializing coun 
tries around the world have presented us with increasing competition from a new 
quarter, for these countries are also becoming exporters of manufactured goods.

In part, these developments are understandable. The years immediately follow 
ing World War II were really an unnatural time for the world and a time in 
which unnatural conditions prevailed. The United States could not have legiti 
mately expected to sustain our position of unquestioned preeminence in the 
world economy.

Japan and Western Europe were certain to rise in time from the ashes of war 
to regain their previous prominence as competitors for world markets. This 
resurgence was hastened by our own enlightened efforts to help them rebuild 
their economies aa insurance against the spread of communism. Furthermore, 
once the chains of colonialism were removed from the nations of what we have 
since come to know as the third world, it was only a matter of time before their 
economies, too, began to develop to the point where they could compete effectively 
for a larger share of world markets.

Not all the reduction in the American share of world trade, however, can be 
traced to these historical developments. In truth, we must do a much better Job 
of improving our competitiveness and promoting our exports. Some of our com 
petitors apparently understand far better than we do the need to be diligent in 
pursuit of trading interests in our increasingly interdependent world economy.

At one time, foreign markets were of little consequence to the United States, 
principally due to the vast size of our domestic market. But now, as we all know, 
not even our domestic market is immune from foreign competition. And this makes 
the case for export promotion even more compelling.

Markets for our exports of goods and services now have become essential to 
the American economy. Exports account for one out of every eight U.S. manu 
facturing jobs, the production of one out of every three acres of American farm 
land, and, along with the international activities of American firms, almost $1 
out of every $3 of U.S. corporate profits. About one-sixth of all we grow or make 
in America today is sold abroad.

Exports are essential to growth. U.S. manufactured exports expanded at nearly 
twice the rate of total U.S. production of manufactured goods between 1972 and 
1978. Agricultural exports grew even faster—at three times the rate of growth 
in total U.S. farm production.

A healthy and expanding export sector is essential for the long-range stability 
of our external accounts and thus of the dollar. Exports are crucial to our efforts 
to diminish our continuing trade deficits. Exports are one of the most constructive 
ways to pay for imported oil and other products which the American economy 
demands and American consumers desire.

In addition, exports can help stimulate improved productivity, and they can 
help reduce prices in the American economy through greater economies of scale in 
production. In these and many other ways, a thriving export trade can help 
improve the competitiveness of our ailing economy and strengthen onr position 
in world trade.

We are persuaded in the administration that one constructive means of facili 
tating increased exports of goods and services by American producers is through 
the development and use of export trading companies. The administration 
strongly supports the principle and purpose of the bill now before this committee 
which would allow the creation of such companies. We endorse the concept of 
export trading companies and changes in the Webb-Pomerene Act to clarify the 
application of the antitrust laws to export trade activities.

In my own view, the enactment of this one piece of legislation may well be the 
best hope we have this year of sending a positive signal to private enterprise 
that we are indeed serious about promoting American exports.

One significant reason why American exports have fallen short of our expecta 
tions is that the vast majority of American companies are simply not engaged in 
exporting. One hundred companies account for half of all U.S. exports. Two 
hundred companies account for 80 percent of our exports. The fact is, less than 
10 percent of the 250,000 manufacturing firms in the United States export any
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of their goods to foreign countries. Yet economists in the Department of Com 
merce estimate that at least 10,000 and perhaps as many as 25,000 American 
firms are competitive enough—in terms of price, quality, and delivery schedules— 
to engage in exporting.

Most of these potential exporters are small and medium-sized businesses. These 
firms do not export now principally because they hick the financial resources 
and the knowhow to do so. They do not have the funds to Invest in needed market 
development abroad or the time or personnel to master customs documents, ship 
ping, packaging, marketing, and the myriad details involved in exporting. These 
companies often lack the incentive to export as well, simply because our domestic 
market is as large and as open as it is. For them, foreign markets are a forbidding 
terrain fraught with uncertainties. Unless we make exporting a more attractive 
and more feasible proposition for these firms, they are unlikely to expand their 
operations into overseas markets.

These companies need a partner capable of taking their products and doing 
the exporting for them. They need a means of spreading among many firms the 
risks and costs they cannot afford on an individual basis. In short, they need an 
export trading company.

This is precisely the approach adopted with great success by many of our 
trading partners, including west Germany, France, Japan, Korea, and Hong 
Kong. All use some form of a sophisticated export trading entity to represent 
their manufacturers abroad. Many of these countries also promote consortia of 
companies to undertake large overseas projects. Use of these consortia makes 
such ventures more practical and spreads the risks intrinsic to them.

Aside from the major international grain companies, we do not have large 
export trading entities in the United States. To be sure, there are between 700 
and 800 export management companies in the United States, many of them well- 
managed and successful businesses. Most are quite small, however, and cannot 
provide the full range of services needed by the novice exporter.

In contrast, export trading companies, as envisioned in the legislation pending 
before Congress, could provide all export services—including financing, transpor 
tation, warehousing, packaging, marketing, banking services, and legal services— 
for an array of products in a variety of markets. They could be effective instru 
ments for channeling an increasing flow of American goods and services to foreign 
markets.

Export trading companies could provide a "one stop" facility for any sized firm 
interested in exporting. They could seek out American products which are appro 
priate for markets they have discovered overseas. With sufficient capital, they 
could achieve significant economies of scale and, thus, reduce the capital outlay 
required of participating firms engaging in exporting for the first time.

In the first instance, export trading companies with these characteristics are 
most likely to be formed by those who already operate in international markets. 
For example, manufacturers who export their own products may find the export 
trading company concept helpful in using their existing overseas network for 
selling some products of smaller U.S. companies which do not export on their 
own. Over time, companies which do not currently export would be likely to take 
advantage of export trading companies.

Similarly, because of their expertise and financial resources, banks could play 
an important role in the successful development of export trading companies. 
Many banks already have global coverage by agents or correspondent banks. 
These banks are already in the business of evaluating risks, understanding for 
eign markets, and providing financing. They are ideally qualified for facili 
tating exports through participation in export trading companies.

The administration supports the purpose of the legislation in question in per 
mitting bank equity in export trading companies. We recognize that allowing 
banks and edge act corporations to invest in commercial operations requires a 
change in the longstanding national policy of separating banking from other 
commercial activities. Even so, the administration believes that the bill's purpose 
of promoting bank participation In export trading companies can be realized while 
safeguarding the integrity of our financial institutions. This can be accomplished 
by providing for broad oversight of banking participation by the appropriate 
regulatory agencies.

It is worth noting that this legislation would bar any banking organization 
from taking a controlling interest or making any investment over $10 million 
without prior approval of the appropriate regulatory agencies. Further, the bill 
as drafted would prohibit aggregate investments by any banking organization
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of more than five percent of its consolidated capital and surplus in one or 
more export trading companies. In addition, the bill would prohibit the total 
of a banking organization's historical direct and indirect investments in a 
trading company and loans to such a company and its subsidiaries from exceed 
ing ten percent of the bank's capital and surplus.

These provisions will help assure that the continued integrity of our banking 
institutions is not in any way endangered by their involvement with erport 
trading companies.

Of equal importance is how this legislation might affect the antitrust policies 
of the United States. For 'this legislation to be successful in promoting exports, 
businessmen will need certainty that their participation in the activities of 
export trading companies will not expose them to liability under the antitrust 
laws. At the same time, we must make certain that our efforts to promote 
exports abroad, and thus make this nation more competitive in world trade, 
do not lead to anti-competitive developments within the United States.

In amending the Webb-Pomerene Act, the legislation at hand establishes a 
procedure for an export trading company to present to the Department of Com 
merce a reasonably detailed statement of the export trade activities it plans. 
As proposed by the Senate, the Commerce Department, in consultation with 
the Attorney General and the Federal Trade Commission, would certify these 
activities as immune from the antitrust laws only if (1) they would promote 
export trade and (2) they would not result in a substantial lessening of competi 
tion within the United States.

Once certification was granted, the certified entity would be exempted from 
antitrust liability for the activities described in the certification. This immunity 
would not extend to activities not covered in the certification. The Department of 
Commerce could revoke the certification if the entity's activities ceased to con 
form to the statutory standards. The Attorney General and the Federal Trade 
Commission would be empowered to seek decertification in court on their own 
initiative.

I understand that some changes have been made in this proposed procedure 
during the early stages of the House's consideration of this bill. I want to impress 
upon you the need, as we see it within the administration, to reconsider these 
changes. I agree with Secretary Klutznick and with others who feel that one 
criterion in the consideration of possible antitrust exemptions should be whether 
granting the exemption would serve a specified need in promoting export trade.

Also of importance is the fact that this legislation, in addition to allowing 
export trading companies to take advantage of the antitrust exemption in the 
Webb-Pomerene Act, would also expand the coverage of that act to include trade 
In services.

Despite the fact that this law has been in our statutes since 1918, in 1979 only 
33 export trade associations qualified for Webb-Pomerene treatment. Altogether, 
their share of total U.S. exports was less than two percent. It is almost an under 
statement to say that this antitrust exemption is rarely utilized.

In part, this is because the exemption is so narrow. By definition, export trade 
is limited under the Webb-Pomerene Act exclusively to the export of "goods, 
wares, and merchandise" from the United States. This provision has been inter 
preted consistently as precluding the export of services. Expanding this statutory 
definition to Include trade in services could do much to promote American ex 
ports, for the area of services is a vitally important part of our foreign trade.

The American economy is becoming more and more service oriented. Almost 
7 out of every 10 working Americans are employed in services. About 65 percent 
of our gross national product is derived from services. Trade in services—such 
as advertising, accounting, banking, insurance, leasing, franchising, construction, 
engineering, shipping, communications, and so many others—is a significant factor 
in reducing our trade deficit. The latest available U.S. Government estimate put 
the value of overseas sales by foreign branches and the subsidiaries of U.S. 
service industries at about $50 billion in 1974. Since then, this figure has prob 
ably doubled.

The United States is still the largest service economy and the largest exporter 
of services in the world. Between 1969 and 1976, however, our percentage share 
of world trade receipts for services fell by one-fifth, from 25 percent to 20 per 
cent of the global total. Our services industries face strong competition from 
industrialized countries such as Japan, Germany, and France. Moreover, the 
more advanced developing countries, such as Brazil and Korea, are daily making 
Inroads into international service markets.
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Expanding the Webb-Pomerene exemption to cover services would help meet 
this new competition by enabling export trading companies to engage in trade 
in services as well as trade in goods without fear of prosecution under the 
antitrust laws.

Clearly, there is no single model for an American export trading company. 
We cannot and should not simply copy the devices or practices of other countries. 
Instead, we must isolate the essential characteristics of successful exporting 
entities and blend them with our necessary traditional principles of sound bank 
ing and economic competition. I am confident that we can do this in a way 
which will allow the creation and the successful operation of export trading 
companies such as are envisioned in this legislation. These trading companies 
will, in turn, help us achieve increased exports, increased competitiveness, and 
thus, increased prosperity.

Mr. BrNGHAM. Thank you, Mr. Ambassador.

^ SUBCOMMITTEE CHANGES

Let me first make a general comment. You have both stressed the 
importance of exports, and certainly this committee shares your view. 
What strikes me about your comments on the bill we have virtually 
reported out from the subcommittee is that in two instances we do more 
in that bill to encourage exports than you are talking about.

In both cases—on the antitrust provisions and the tax provisions— 
you criticize something we have recommended to do for our business 
community to facilitate exports. I don't say it is your fault. I can guess 
you are reflecting here the comments of other departments of the Gov 
ernment, notably the Department of Justice and the Treasury Depart 
ment, who perhaps do not share all of your views as to the extreme 
importance of encouraging exports. They look at it from a different 
view. But I must make that general comment.

Now, as far as the Weob-Pomerene situation is concerned, we 
reflected in the proposed amendments to the bill the testimony of the 
Webb-Pomerene associations who are in business and doing -well. You 
say they are down now to 2 percent of our total exports. I guess that is 
not very much, but it is not insignificant.

Certainly the film industry is one which provides this country with 
substantial export revenues. They are very concerned about the Senate 
bill, because, they say, we do not know what effect it will have on them.

You are suggesting to us we ought to give exporters greater cer 
tainty, and we share that. The Webb-Pomerene associations, who testi 
fied before us, say if you do not leave us alone and let us continue in 
the way we are operating—and we are doing it successfully, and we 
have been for years—you are going to impose a new procedure on us. 
That creates new uncertainties for us, and we might end up going back 
ward on exports rather than forward. So that was the reason for 
grandfathering them in. If they wished to be left alone to operate the 
way they are now operating, that would be all right.

As far as the certification procedures are concerned, we tried to sim 
plify those procedures for new associations and make it easier for them 
to export. They should not have to establish things that may be difficult 
for them to establish, and they need flexibility to meet changing 
circumstances.

So those are just some general comments about the type of legislation 
we have recommended. Let me point out one further thing. That 
obviously this bill will have to go before the Banking Committee for 
the banking provisions, the Committee on the Judiciary for the Webb-
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Pomerene provisions, and Ways and Means for the tax provisions. And 
you may be right that at some point we may decide to pull back from 
some of our amendments.

So we are dealing here with a multiheaded affair, and it is going 
to be difficult to get action. We may have to decide at some point to 
go ahead with a simpler form of the bill that does not raise some of 
these problems. And I think we can make that decision down the road. 
But as far as this committee is concerned, we look at it from the 
point of view of trying to facilitate exports.

I think we have done a reasonably good job, and I have no specific 
questions at this point. But if you would like to respond to what I said, 
ilr. Secretary or Mr. Ambassador, you are welcome to do so.

Ambassador ASKEW. Congressman, let me respond because I think 
a good bit of what you said was directed at my remarks.

This committee has done a good job. You personally have done 
a good job. Congressman Bonker has worked very hard, as have many 
people.

I happen to be a political practitioner. All I am suggesting to you 
is there are some hurdles down the road which we have to take into 
consideration in the time frame we have. I am not just talking about 
within the executive; I am also talking about within the legislative.

I believe the Senate antitrust provisions would find much less 
difficulty getting through Judiciary than those contained in the pend 
ing bill. By that, I do not mean to say that yours, in the long haul, 
might not mean more, but unless we pass something, we are not 
going to accomplish anything. All I am trying to do is to prevail 
upon you because of the hour that some of these provisions, particu 
larly in the area of antitrust, don't seem to be amenable to compromise. 
By going in with some kind of understanding, one builds up quite a 
head of steam. And some of the provisions contained in the Senate 
bill are very important in terms of showing that trading company 
legislation will not inhibit competitiveness within the United States.

I don't question anything you have done, even as regards the tax 
provisions. What I am saying, as Secretary Klutznick also indicated, 
is that the tax provisions concern a lot of money at this point. As 
regards subchapter S, there is a study now being conducted on its over 
all reform. I am just trying to share my view with you that there is 
a tremendous amount of work that has been put into this legislation 
on both sides of the aisle and in both Houses of the Congress. And i 
would hope that my remarks would not be construed as being critical 
of any particular provision, but rather viewed as trying to produce a 
bill which will, with the differences we have suggested, be very impor 
tant and very constructive.

Mr. BINGHAM. May I just respond to that briefly?
In one sense, what we had in mind here was to stimulate consider 

ation of these matters by some of these other committees, particu 
larly Ways and Means. We would like them to focus on these prob 
lems. They are the primary committee concerned with taxation. 
There is no question about that. But they have not been looking at 
this, and we think they should.

So if we come out with a bill that may go pretty far, it might stim 
ulate some activity over there.

Mr. Secretary.
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Secretary KLTJTZNICK. Mr. Chairman, I want to endorse what Am 
bassador Askew has said. There should be no thought in my testi 
mony or what he said that there is any real or implied criticism of the 
work of the subcommittee.

I would like, however, to point out not political but practical con 
siderations. He is the practitioner. I am only sitting here trying to 
run a business.

INTERAGENCY COMPROMISES ON EXPORT TRADING COMPANY LEGISLATION

No. 1, this bill and the need for it has a long history, and I have 
been here but a short while. Hearings were scheduled in the Senate, 
and I asked for a postponement so that we could go to work and see 
if we could get an administration position.

Mr. Chairman, you know this Government much better than I, and 
the negotiation procedure which produced this bill was what every 
negotiation procedure is, and you have indulged in them quite fre 
quently—a bit of give and take in an effort to satisfy the real con 
cerns of some wholiave real responsibilities in this Government. And 
it was not easy at points.

Therefore, when Ambassador Askew says that this was arrived 
at in that fashion, I can testify that any major changes, for example, 
on the question of antitrust—need I tell this committee how im 
portant the whole tradition of antitrust has been to this society? 
And when you seek exception, I have been confronted with state 
ments that there will be no more exceptions. And I must say that 
the Attorney General, in my judgment, reached as far as he could 
under the state of the record in agreeing to what is now before you.

I would hope that the House, with a recommendation from the 
House Judiciary Committee with whom I have spoken, with a recom 
mendation from the Attorney General, will find it possible to facil 
itate the consideration of this bill.

With respect to Webb-Pomerene, there is considerable concern, as 
you have expressed. I think it has some merit, and I think an effort 
should be made to assuage that concern within the limitations of 
the time frame available.

Third, with respect to the revenue aspects of the bill, as Ambassa 
dor Askew has already indicated, this is a year in which everyone is 
concerned about revenue or the lack of it, and I think it is wise to 
proceed cautiously.

We are making representations here honestly felt, but I think we 
should also try to consider that there may be something to the business 
of not moving hastily on things like subchapter S or the expansion 
of DISC without going into it quite seriously and at length.

Therefore, I come to the ultimate thing so far as the Department of 
Commerce is concerned. Time is of the essence. We have lost a lot of 
time. There should 'be no illusion. If this 'bill is to become a law this 
year, we will need months to actually get it into operation, and if we 
should lose a year, we will be talking about 1982 instead of 1981, and 
it will mean a year of increasing deficits in our trade posture.

No bill is ever perfect which is as complex as this, and I doubt 
whether this will be perfect no matter how it comes out, but it is op 
erable, and it gives us a chance to prove that this instrument is vital 
to our economy and to our country.
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Thank you.
Chairman ZABLOCKI [presiding]. Mr. Lagomarsino.
Mr. LAGOMARSINO. Thank you, Mr. Chairman.

ANTITRUST LAWS OP OTHER COUNTRIES

Mr. Secretary, on page 4 of your testimony you mentioned many of 
our successful trading partners—West Germany, France, Japan, Hong 
Kong. I would like to ask you whether or not you know what kind of 
antitrust provisions those countries have with regard to export trading 
companies.

Secretary KLTJTZNICK. I can refer this to Mr. Herzstein, which I will. 
I don't know what they have, but in many, from my knowledge of the 
law when I practiced it, they have very few, if any, provisions which 
have the tradition ours have.

Mr. LAGOMARSINO. So you would have to probably then slightly 
change the sentence that comes before that which says, "We should 
learn from the experiences of many of our most successful trading 
partners," because that is certainly one of the reasons they have been 
successful, as I understand it.

Secretary KLTTTZNICK. Yes. I would say "Yes." I will ask Bob to re 
spond to that, but let me say this. We learn from them by trying to fit 
into our frame of society and legality the instrument they have used.

I believe, and I say this with complete candor, that the Attorney 
General in his ruling and his approach to this has made an honest ef 
fort to preserve both what has been the tradition of our country and at 
the same time 'make possible the operation of export trading companies.

Now, maybe Under Secretary Herzstein, who is very experienced in 
the law of other countries, might be able to answer that more 
adequately.

Mr. LAGOMARSINO. Maybe we could have it for the record. I don't 
think it is important now, but I just wanted to make that point, that 
I think in trying to deal with this subject, it is important we look to 
what other countries have done. That does not mean we necessarily 
slavishly follow it, and I would not recommend we do.

For example, the Japanese Government's involvement in business 
there is something far more than I think we want to do here. But the 
point is the Japanese Government is very interested in and very active 
in promoting exports, something I think we should do.

GRANDFATHERING EXISTING WEBB-POMERENE ASSOCIATIONS

I should say I also agree with your statements on pages 6 and 7 
where you say the answer may lie largely in the inhibiting effect of 
some of our regulatory mechanisms. But as the chairman of the sub 
committee was pointing out a moment ago, I think another thing we 
have to do is provide credibility in what this Government is going 
to do in. the future.

And I think if we would take action—as you said, it would 
take months to put into effect—that many of the existing Webb- 
Pomerene companies would find they have been not only not helped 
but actually hurt. And I think if we were to go that route, not only 
would we find the existing Webb-Pomerene companies would be hurt,
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some of them perhaps would go out of business, or at least there would 
be a slowdown in their efforts to increase exports. But I think a lot 
of new companies or new organizations who might be thinking about 
getting in and taking advantage of this act might have some real 
hesitation to do so, too.

So I think this question of a grandfather clause goes far beyond 
just the technicalities involved in it. I think we also have things like 
reliance, credibility, what the real policy of this Government is going 
to be. Are v/e really interested in exports, or, as some people might 
gather from what you both have said—namely, time is of the essence— 
are we only interested in passing a bill.

Personally that is certainly no desire of mine. I think we want to 
pass a bill which will do some good.

Secretary KLUTZNICK. I want to make my position a bit more clear 
on the Webb-Pomerene issue. I agree with credibility. Credibility 
means getting out and getting some work done, too. I think that issue 
ought to be worked on before the legislation is passed. I think it would 
be decidedly unfair if it is 2 percent, 3 percent, or 1 percent of what 
we do. We cannot afford to lose that volume either.

And there is a question of credibility involved, and as far as our 
Department is concerned, and as far as, I am sure, the Ambassador 
is concerned, we will be delighted to work with you to work that out.

Mr. LAGOMARSINO. I am delighted to hear you say that I would 
like to ask both of you for the record, does the administration oppose 
the operation of existing Webb-Pomerene associations?

Secretary KLUTZNICK. The issue has never been presented in that 
form. As far as I am concerned at this point, it is the first time the 
issue has to be faced, and under those circumstances I would say for 
the Secretary of Commerce that he does not oppose.

Mr. LAGOMARSINO. How about STR ?
Ambassador ASKEW. We are now the USTE.
Mr. LAGOMARSINO. Well, whatever.
Ambassador ASKEW. Well, "whatever" is a big difference in our 

mind.
First of all, let me say we're really trying to expand export oppor 

tunities and not in any way to inhibit Webb-Pomerene trading asso 
ciations. We would be in support of their continued operation. Our 
concern is a two-tiered system of export trading companies, and the 
distinction between those automatically given certification under the 
law and those which are not, and what the effect would be.

As Secretary Klutznick indicates, we recognize it is a real question. 
I think it involves some exploration. At this point, we see some prob 
lems in terms of the pending bill's approach.

STIMULATING INTEREST IN EXPORT QUESTIONS

On the other issue, you are not interested in just passing any bill; 
neither are we. We are interested in passing a bill, as good a bill as 
we can. And I can appreciate fully what Mr. Bingham said about 
wanting to stimulate the other committees. I frankly share your feel 
ing because I have wanted to stimulate some of the other departments 
in the executive branch when it comes to trade. I have seen too fre 
quently that we seize upon trade restraints as the easier way to go,
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a quick fix to avoid dealing with the fundamental questions facing 
American industry. This includes capital formation and compliance 
with Government regulations.

So I want you to know I do the very same thing as you. Both the 
Secretary and myself have really taken the lead in the administration 
in this area because it rightfully is one in which we are given some

J" urisdiction. We try to get the other agencies to understand that they 
ave responsibilities in this area as well.
My only concern is the stimulations might wind up requiring a 

little time to handle yet we may be running short of time. That is my 
only concern.

Mr. LAGOMARSINO. Mr. Ambassador, if I might impinge upon my 
own time which has expired, I would like to say I very much appreci 
ate your comments just now, and as I said in the subcommittee when 
we were considering this legislation, I don't think you can look at 
exports as one item or as one separate part of what we are trying 
to do. And certainly you cannot export something unless you have it 
here.

So I think it is very important that we keep in mind all of these 
things you just mentioned—capital formation, business climate, and 
so on.

Thank you.
Ambassador ASKEW. What we must do, Mr. Lagomarsino, is make 

sure that after we open the markets—as we are trying to do—after we 
give businesses the devices to utilize the market, we have policies 
which permit them to be competitive here and abroad. We need to 
be more competitive at home in order to assure the availability of 
selection for our own people.

Chairman ZABLOCKI. Mr. Rosenthal.
Mr. ROSENTHAL. Thank you, Mr. Chairman.

HOW WOULD EXPORT TRADING COMPANIES OPERATE?

Could either one of you tell us how you foresee these export trading 
companies working and how they would work together with the pres 
ent export responsibilities of the Department of Commerce, and how 
the $60 million that is proposed under this bill would be spent?

Could you graphically describe 'how this process would play out?
Secretary KLUTZNICK. Mr. Rosenthal. I don't know how graphic I 

can be, but I will try to indicate to you what some of our thinking is. 
And having lived through thinking before, I want to assure you that 
some of it will succeed, and some of it may not be so successful.

First of all, this opens up the door for the fastest growing segment 
of our economy, the small- and medium-sized businesses, for exports. 
People tend to forget that in the last 9 million added employees, 6 
million were in the sector called small- and medium-sized business, and 
3 million were in local and State government and nothing in large 
business.

So it opens up an entry way to a segment of the business that has not 
been as thoroughly involved in exports as it should be and can be.

Second, it permits an individual or a group of individuals to come 
together in association without concern for the provisions of antitrust 
because they will have been exempted from it, as long as they are in the
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kind of trade that is specified. They may engage in one of a number of 
activities. They may be manufacturers themselves, producing an item 
which is wanted in foreign markets. For example—and this is no re 
flection on large business—but a small business can meet a standard in 
France or Italy for its export in a matter of hours or days without 
having to call a board meeting and a series of experts in order to deter 
mine whether it should be done.

There is a flexibility about a small business which enables it to move 
into markets. I was surprised to see a man in Illinois, my own State, 
tell me that he sells one little item abroad and has been making it, but 
he changes it now and then in order to get into other countries. So it 
gives you flexibility in the mechanics of preparing the merchandise 
that my good friend, the Ambassador, referred to.

No greater truth was said than that you have to be competitive at 
home before you can really be competitive abroad, and that means also 
being flexible enough to mold your item to that abroad.

That company may also have a trading expert, or it may be a trad 
ing company exclusively without a manufacturing arm that goes 
abroad and seeks out markets. For example, there is a man that just 
came back from China, and he found an art market. He found it for 
here, not there. There are things we can sell abroad if we find out what 
they want.

Mr. ROSENTHAL. Let me ask small, specific questions, Mr. Secretary.

ROLE OF THE BANKS

The bill talks in terms of bank participation. If a little manufac 
turer anywhere making bolts and nuts wants to sell them, what does 
he do ? Where does the bank come in ? How does he proceed ?

Secretary KLUTZNICK. I was asked that question yesterday when I 
was making a talk, and I said the bank has two advantages really. It 
is an asset to all of us to have a banking institution involved in an asso 
ciation of this sort in terms of the sheer integrity of accounts, the set 
ting of relationships, relationships with other countries, exchange 
in funds.

A bank is very important in foreign trading. Should they go into a 
market where the dollar is at a disadvantage, or should they not., and 
what they have to do to go there. So the bank has to have—and today 
banks are all over the world anyway.

Mr. ROSENTHAL. The XYZ nuts and bolts manufacturer, what does 
he do?

Secretary KLUTZNICK. He has a bank of some size now, but if he has a 
small one and doesn't need anything of bank credit, he goes, as any 
one does, to a bank and gets advice from them.

USE OF FEDERAL FUNDS AUTHORIZED BY THE BILL

Mr. ROSENTHAL. What happens to the money the Federal Govern 
ment puts into this scheme ?

Secretary KLUTZNICK. Well, the money does not go into the scheme 
necessarily unless there is an established need in an area that qualifies 
under the law—EDA, for example.

Mr. ROSENTHAL. I still don't understand it. I am sure it is my fault.
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Secretary KLUTZOTCK. Well, when we talk about putting SB A 
money in or EDA money, that is appropriated money, that has to 
qualify under the legislation under which that money is put in. Sup 
pose there is a little distressed company in a town in your district 
which is not doing well and does have a product which can be marketed 
abroad but needs some help. It probably would qualify for EDA or 
SBA help. It would not be a sound banking risk, but it might be a very 
sound risk in terms of the EDA or SBA qualifications. Therefore, hav 
ing that facility is important.

There is another thing involved in this. These things dp not happen 
alone, as you know. You have to put them together and stimulate them 
and propagandize the idea, and sometimes you come in—we have, I 
am sure, small companies now in our Minority Business Development 
Agency that are getting help which could qualify for service abroad. 
And we want to facilitate them doing it because we are short of funds 
there for other purposes.

It is not as easy to explain graphically as it is on a piece of paper. 
It is business in its normal sense. It has to be sound to start with. It 
has to have an objective. Its objective is export. It has to be qualified 
to export or to locate export opportunities. It has to have banking 
relationships where necessary. Many of them will have their own, or 
it may need assistance if it is a company that is qualified in every sense 
but is not bankable in the normal sense.

Now, that is the best way I can explain it.
Mr. ROSENTHAL. My time has expired, but I had one other question, 

if I might, Mr. Chairman, on a related subject.

SALE OF ENGINES FOR ITALIAN FRIGATES

In view of the Senate vote on the Stone amendment blocking the 
sale of the General Electric engine cores to Italv for use in those frig 
ates for Iraq, is the administration going to take a different position, 
or is your Department going to rescind the export license you issued?

Secretary KLUTZNICK. I have no way of answering that until we 
have the final report of both the legislation here and there. If we are 
ordered not to do something, we normally observe an order.

Mr. ROSENTHAL. Has the administration taken any different position 
on this subject?

Secretary KLtrrzNicx. The administration has been abroad lately. I 
have not discussed it in the last week.

Mr. ROSENTHAL. Thank you, Mr. Chairman.
Chairman ZABLOCKI. I may say I think the administration has taken 

a positive position in opposition to the Stone amendment.
Mr. Pritchard.
Mr. PRITCHARD. Thank you, Mr. Chairman.
Mr. Secretary and Mr. Ambassador, I appreciate your coming before 

the committee, and might I say I appreciate your attitude and thrust, 
and I think it is a very healthy attitude, and it is nice to hear.

GRANDFATHERTNG

I have some questions that I would like to ask. Have they asked 
about the grandfather language? Can the Webb-Pomerene associa 
tions continue their operations as they always have?
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Secretary KLUTZNICK. We said we would make an effort to work it 
out with the committee. 

Mr. PRTTCHAHD. Good. I think that is important.

STATE AND LOCAL PARTICIPATION IN EXPORT TRADING COMPANIES

What should the legislation say about State and local government 
participation in export trading companies? We have some of the 
States, you know, getting into this.

Secretary KLUTZNICK. I think we are completely neutral on that, as 
I recall various bills that havo been before us.

5-YEAR REVIEW OF THE LEGISLATION

Mr. PRTTCHARD. Another question. A 5-year review of the utility of 
the law is proposed in this legislation. Will 5 years give us an adequate 
picture, or should a longer time be authorized ?

Secretary KLUTZNICK. Well, I would hope that 5 years would give 
us a very adequate picture. There is an urgency about this matter 
which would compel us, it seems to me, to start proving something in 
less than 5 years, but 5 years ought to be adequate. If we can't do it in 
5 vears, we will not be moving very fast.

Mr. PRITCHARD. One of my problems is by the time this bill gets 
rolled around in all the different committees, I wonder how long it is 
going to be before the we actually get this.

Secretary KLUTZNICK. Before you arrived we were trying to suggest 
we hope it is urgent enough to get it this year, but the 5-year review, 
I guess, would become operative from the time it was enacted. I think 
it would be a most critical error if we don't find a way of getting 
started as quickly as possible.

I don't like the looks of our export picture. I have just come back 
from 10 days in Europe, and we have had intimate discussions with 
five or six countries at the operating level. We have import problems 
with them, and we have export problems with them. And if we do 
not get some operating units, we are at a disadvantage.

In many cases their government can act directly. We cannot act. We 
are not a production instrument. We are a government instrument, and 
unless we have instruments in the private sector which can act, we are 
at a disadvantage.

It is just that simple, and we have been in all of our discussions.

STATE OF INTERNATIONAL TRADE

Mr. PRITCHARD. Is there a general slowdown internationally now 
in the movement of goods ?

Secretary KLUTZNICK. Well, I was reporting to our own people 
this morning that even the socialist economies are running into infla 
tion and a reduced standard of living. And it is not limited to the 
United States, And as bad as this may have been before, the situation 
as it appears for the immediate months makes what we are talking 
about .even more urgent. We may not be able to produce the same 
results we could in a flourishing economy, but if anything, it makes 
the effort more necessary.

Ambassador ASKEW. Mr. Pritchard, I wonder if I might add a 
comment.
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SIGNIFICANCE OF THE LEGISLATION

We feel that time dictates that we move forward as fast as we can 
toward this additional mechanism. Passing it for the substance con 
tained in it is important in and of itself. Yet this legislation goes 
beyond that in terms of significance. It signals to businesses that there 
is going to be a change, in government attitude. Hopefully, it will 
encourage them to start talking about investment which will be neces 
sary if they are to become more competitive.

If this Congress simply passes an additional or modified exemp 
tion on antitrust, much as that contained in the Senate approach, I 
believe it will have importance to business. It will affect how they view 
what they have to do in the future to increase their competitiveness. 
This goes beyond the importance of the mechanism, as important as 
it may be.

Mr. PRITCHARD. I understand. I have received that reaction from the 
business community in my area and in talking to people who do over 
seas work. We greatly handicap ourselves in a field in which contrary 
to a lot of assumptions, we have not always been very good. The mar 
kets in parts of America are so inviting and the short-term payoff is so 
much better that generally American industry has not been willing to 
make those upfront decisions and investments, which, unfortunately, 
many times have a long run before there is a payoff.

So they have used this. Maybe it is an excuse. Maybe it is a psycho 
logical thing. But this is one of the things they cite as making it more 
difficult to do business.

This is part of this whole business of our being productive and being 
able to swim in the world stream, if we are going to maintain the 
standard of living our people think we should maintain.

So I appreciate the position of the administration.
I have no further questions, Mr. Chairman.
Chairman ZABLOCKI. Mr. Bonker.
Mr. BONKER. When Mr. Derwinski came in a few minutes ago, he 

asked me how this bill could help volcanoes, because Mount St. Helens 
is in my district. I informed him we needed to allow export trading 
companies so we can export volcanic ash, which is in great surplus in the 
Western States these days.

[Laughter.]
Mr. BONKER. I welcome the witnesses and the administration's sup 

port of the legislation before the committee.

WHY SO FEW WEBB-POMERENE ASSOCIATIONS

I would like to ask the Secretary toQomment on a question which 
has been before the subcommittee but not the full committee. Why, in 
the long history of the Webb-Pomerene Act, have we not had greater 
success in the formation of trade associations for purposes of competing 
in the international market ?

Between 1930 and 1935, the number of trade associations under this 
act numbered 57, which represented about 90 percent of the total ex 
ports. In 1979, that number had dwindled to 33, and the share of U.S. 
exports under the provisions of the Webb-Pomerene Act dropped to 
less than 2 percent.
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Now, obviously, there is not much interest, nor is there a great deal 
of enthusiasm, to form trade associations under the Webb-Pomerene 
Act for the very purpose which we are addressing in this legislation. 
I wonder, in your experience, why there hasn't been greater success 
with trade associations under Webb-Pomerene?

Secretary KLTJTZNICK. Well, my experience with Webb-Pomerene is 
very limited. I can only say that there probably are two good reasons. 
One is that this act is different than Webb-Pomerene and qualifies and 
gives an export trading company a degree of certainty about the pos 
sibility of prosecution or a defense to the antitrust act that did not 
obtain in the past.

ADMINISTRATION ORGANIZED TO PROMOTE U.S. EXPORTS

Second, none of these things really work unless their time has come, 
unless there is some energy behind them. This Congress and the Presi 
dent saw fit to create an entirely new setup in the trade field. We have 
now a permanent U.S. trade representative, and I must tell you one 
must not underestimate what this means, because there are any number 
of multilateral relationships which have to be constantly pursued, not 
just spasmodically, in order to open up markets.

We talk about dumping cases here. We have many provisions of our 
multilateral trade arrangements which can stimulate, through the U.S. 
trade representative, the opening of foreign markets. You vested in 
the Department of Commerce a responsibility for implementing for 
eign and domestic trade, and you have given us authority we take 
seriously. And we have, therefore, for the first time practically in the 
history of our country, a department and a service that concerns itself 
deeply with that which we have neglected. Let us be frank about it.

We have had this huge market of our. own that everyone else had 
access to, and that was adequate for us. We are still 25 percent of the 
gross national product in the world, but the time has come, as Ambas 
sador Askew has indicated, that that won't do it, and you, therefore, 
created instruments of Government that have, if I may put it bluntly, 
promoted responsibilities for American trade.

We sent a mission to Latin America, and I was astonished to find 
out that when it went down there, they said in the industry this is the 
first time that the U.S. Government had supported the bids of Ameri 
can companies for a major contract.

We consider it our duty to support American industry abroad. We 
have, for the first time, an interaction between 65 commercial offices 
now in the Department of Commerce, all except a few. and our offices 
here, make a network of 135 offices engaged as sales offices.

Mr. BONKER. Mr. Secretary, let me he a little more explicit.

REASONS FOR FEW TRADE ASSOCIATIONS

The Senate report that accompanied S. 2718 specified four reasons 
for the poor showing in the formation of trade associations. It said, 
first of all, that U.S. industry lacked sufficient product market domina 
tion and the price controls to compete in the international market.

Second, the business community traditionally has placed a top prior 
ity on tapping the vast domestic market in the United States.
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Third, the ever-expanding U.S. service industries have been excluded 

from qualifying for the antitrust agreements, while cooperative ar 
rangements and joint ventures have been pretty much the dominant 
force.

Last and perhaps most significantly, the Department of Justice— 
and to a lesser extent the FTC—have been perceived by the business 
community as exhibiting a thinly veiled hostility toward Webb- 
Pomerene associations. The vagueness of the Webb-Pomerene Act 
leaves uncertain what activities will constitute a substantial restraint 
of domestic trade. As a result, the threat of antitrust action has served 
as a deterrent to broader utilization of the Webb-Pomerene Act.

SUBCOMMITTEE'S SIMPLIFICATION OF CERTIFICATION PROCEDURES
Most of the witnesses who came before our panel confirmed this 

statement. What we attempted to do in the subcommittee was to write 
a provision that would take away the uncertainty and the legal con 
fusion that now accompanies the Senate provision. And the subcom 
mittee provision is one provision to which you object in this legislation.

When I look at S. 2718, which you apparently support, the language 
describes a very elaborate, complicated legal procedure which is going 
to do more to inhibit the formation of trading companies than to en 
courage and promote them.

Now, this is probably a question the Judiciary Committee will have 
to take up, but what we have attempted to do in the subcommittee is to 
simplify and clarify the process by which companies would be allowed 
to form trade companies. If we don't do that, if we replace one set of 
complicated procedures with another set of complicated procedures, 
we are not going to have the formation of any more trading companies 
under the provisions of this act than we have had under the provisions 
of Webb-Pomerene.

Secretary KLUTZNICK. I am not sure you were here when we re 
sponded to that, Congressman.

First of all, what was presented in the Senate bill was a very care 
fully crafted attempt to preserve the traditional commitment of our 
country to competitive enterprise; by preserving as much of the anti 
trust approach, that would still permit the exception to be made. This 
was after weeks of negotiation.

There are some in the Congress who would still think, and I have 
spoken to some, that we have gone too far in this respect. And before 
we are through, you will hear some speeches to that effect on the Senate 
floor.

What we tried to achieve here was a workable compromise which is, 
of course, the art of political action. We believe it will work for the 
reason that I started to explain before.

Webb-Pomerene did not have a department or agency directly con- 
concerned with the development of Webb-Pomerene associations. That 
was a handicap. The Department of Commerce is deeply concerned 
and will continue to be in working this procedure that you call com 
plicated.

Sir, I do not want to criticize that conclusion. It is not exactly 
simple, but it is so simple in comparison to what we had worked over
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for 4 months that I would urge you to at least give this procedure 
a chance instead of opening up a Pandora's box that will mean we 
won't get a bill for another year or two. If it doesn't work, there's time 
enough to take another look.

I think it will work. Our people think it will work. And that is why 
we support it.

Chairman ZABLOCKI. Mrs. Fenwick.
Mrs. FENWICK. Thank you, Mr. Chairman.
I am reminded of so many things I would like to discuss. You 

missed one country with an extraordinary export record—Belgium. 
I saw a group of Belgians yesterday, and 55 percent of their GNP is 
for export. Imagine. And I have noticed that. In Woolworth's when 
you look for buttons, they are Belgian buttons; when you order 
dish towels, they are Belgian dish towels. It is incredible, the export 
trade of that country.

SUPPORT OP GOVERNMENT APPLICATION OF ANTITRUST LAWS

But what I would like to follow up on is what the chairman 
of the subcommittee, Mr. Bonker, has been discussing. The purpose 
of antitrust is to protect consumers from combinations in restraint of 
trade, is it not ?

Secretary KLUTZNICK. That is right.
Mrs. FENWICK. Every businessman I have spoken to tells me one 

of the main troubles—one of the main reasons they don't want to 
touch a Webb-Pomerene arrangement—is the Justice Department's 
reluctance to say when they are clear and when they are not. It is the 
same thing with the Federal Trade Commission, unwilling to tell the 
owner of a little shop when his contract is in compliance and when 
it is not. The answer always contains a clause, "this is advisory only," 
which means he will have no protection in a court of law.

We are going to have to bring this kind of responsibility of Govern 
ment to business, and the actions of the Justice Department are another 
example of it. What consumer dangers are we afraid of? What con 
sumers are we trying to protect when we say you cannot form a trading 
company for export ? Are they not twisting the purpose of "in restraint 
of trade" the way the Interstate Commerce Commission did "public 
convenience and necessity" to tie up the whole trucking business?

Is that not what is happening when institutions go beyond the intent 
and even the letter of the law? What possible damages could come 
to any consumers anywhere if trading companies are formed to decide 
what they are going to sell, or pay a certain person to represent them 
abroad ?

What is the harm ? Whom are we protecting ?
Secretary KLUTZNIOK. Mrs. Fenwick, I can answer it as I heard it, 

not as I believe it. I taught constitutional law once when I was young, 
and I gave it up because I didn't understand it well enough, I guess.

But the simple fact is that there is the possibility——
Mrs. FENWTCK. Of what ?
Secretary KLUTZNICK. I said the possibility or the probability—I 

am trying to make—maybe the Attorney General ought to be here 
and not me on this one.

The simple fact is that these companies could get so huge that they 
might have an impact—this is the thinking; it is not my thinking—
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they might have an impact on the competitive aspects of our domestic 
aociety.

Mrs. FENWICK. May I ask you then another question—and this is 
something we ought to know, and perhaps the expert in foreign coun 
tries could tell us this if the Secretary prefers. But what happens with 
Belgian companies or German companies that do export so much ? Do 
they become giants and strangle the competition within the country ? 
. Is this what happens ?

Secretary KLUTZNICK. I could answer for Japan. They have some 
very large ones, and they don't strangle because the law and history 
is different. And incidentally, the law and behavior of the European 
countries is different, entirely different than ours.

Mrs. FENWICK. Do you mean ours tend to strangle more than other 
businesses?

Secretary KLUTZNICK. No. I wouldn't say strangle. I would say 
we have a different tradition and a different relationship to Govern 
ment in business than most of those countries have.

Mrs. FENWICK. Mr. Secretary, perhaps we must change our attitude. 
I think what the Ambassador said is absolutely crucial. We must accept 
the fact that not only do business and labor live on the bottom line, 
but so does the country, so does Government. We must insist on that, 
and we are not going to be able to as long as the agencies of Govern 
ment continue to go beyond the word, intent, and spirit of the law 
in their interpretation of the law.

In other words, our departments of Government must be con 
cerned about the consumers and determined that they shall not suffer 
from unjust combinations which keep prices beyond what they should 
be, to the detriment of the consumer. That is their purpose. It is not 
their purpose to stop trading companies from forming.

They apparently fear the company will become a giant and occupy 
so much of the foreign market that it will then begin to occupy the 
whole American market, but there is no history of that, is there ?

Secretary KLUTZNICK. No. I appreciate your views, but don't put 
me in the position of defending opposition to that view. I wouldn't 
be here supporting that bill if I didn't agree in large measure with 
what you have said.

Mrs. FENWICK. But, Mr. Secretary, sometime or another in this 
Congress we must strike for what we really think is the right bill, 
for what we really think is going to serve the public good. Too often 
before a bill even gets to the floor of the House, we start cutting it 
down because of what is known as a delicate balance.

We faced that the other day, a delicate balance, and that means 
competing interests coming before the committee. And this delicate 
balance of compromise is worked out before the House ever gets a 
chance to judge the issues.

Sometime or another—and I agree with the Ambassador that it is 
absolutely critical—we must act. To have the United States in this 
position, when we ought to be preeminent in the export of manufac 
tured goods, is pitiful.

We are not doing a job here in Congress to make it possible for our 
businesses to compete equally, and I am glad to see this change.
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Ambassador ASKEW. Mr. Chairman, I wonder, with your permis 
sion, if I might—— 

Chairman ZABLOCKI. Yes.

WHAT WEBB-FOMERENE ASSOCIATIONS AREN 5T ALLOWED TO DO

Ambassador ASKEW. I would like to touch on page 14 of the very 
excellent report of the Senate Banking Committee which notes what 
the Webb-Pomerene associations could not do. They could not restrain 
trade within the United States. We agree with that.

They could not restrain the domestic trade of any domestic compet 
itor of the association. We agree with that.

They could not artificially or intentionally influence prices within 
the United States of commodities of the class exported by the associa 
tion. We agree with that.

The problem, however, as I believe you touched on, is that whatever 
legislation comes out, there really needs to be a willingness on the part 
of the appropriate Government agency to clarify for these companies 
what they can and cannot do in a better fashion than it has been done 
before.

Mrs. FENWICK. Absolutely.

CERTAINTY FOB THE BUSINESS SECTOR

Ambassador ASKEW. Unless this is done, I think what you were 
saying is that this legislation could wind up inhibiting rather than 
expanding exports. We must recognize we are not going to say to 
small- and medium-sized corporations, "Look, all you've got to do is 
get a lawyer and let him or her advise you regarding the antitrust pro 
visions." That is really not good enough.

What we have to do is give some fair, realistic directions to busi 
nesses regarding the areas in which they will be certified to operate 
without being subjected to any liability.

Within that context, however, I think it is important to remember 
the great strength of the American economic system. We have not 
utilized unbridled capitalism in the United States. We took capital 
ism and put upon it healthy restraints. This is what made Karl Marx 
a liar when he said our whole system would blow up.

If you are not careful in the way you design this legislation, it can 
have that outcome. So what you have to do is be careful. Have some 
proper monitoring on businesses, but for goodness' sakes, be willing to 
tell them what they can do so they can go about their business with a 
greater degree of certainty than under the Webb-Pomerene Act.

Chairman ZABLOCKI. The Chair recognizes himself for a brief mo 
ment, since I passed up my time.

I certainly want to agree with you, Mr. Secretary and Ambassador 
Askew, that this legislation should be expeditiously considered by 
Congress, although very carefully.

You have mentioned that the Commerce Department has taken new 
initiatives. I know from a firm in my district that was competing for 
a contract in a Latin American country that the presence on a trade
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mission of a representative from the Department of Commerce—we 
almost had to twist arms to get a representative from the State 
Department there—was very, very helpful in the firm getting favora 
ble consideration for the export contract. I applaud these activities.

HOLE OP EMBASSIES WITH REGAHD TO EXPORT TRADING COMPANIES

Now I have a policy question. This Export Trading Companies 
Act—how does it relate to our embassies abroad ? At the present time, 
the embassies should have been giving assistance to U.S. firms con 
tracting for export in all of the countries, and so should the con 
sulates in the various countries. But we are closing 14 consulates now.

Is this act going to help that? Merely for the sake of the U.S. 
economy, I think it might be worthwhile to keep these consulates open 
to assist American companies abroad.

Would you care to comment ?
Secretary KLTJTZNICK. With respect to our present relationship 

with State, we have taken over the commercial attaches. They are 
now directly responsible to the Department of Commerce. We have 
an arrangement, as we should have, with the Department of State 
that these commercial attaches will clear political questions with the 
Ambassador in that country, and thus far in the beginning months 
since April when this happened, that has worked out quite well.

In other words, the commercial attache will be, in effect, the arm of 
the Department of Commerce, but where political issues are involved, 
appropriately would check with the Ambassador, not the economic 
counselor, not somebody way down, but at the top. And where there 
is any conflict, it will come to our office, of course, and to the Depart 
ment of State for clearance. I think that will work out all right.

It would be wrong for us to have an arm of the Government in 
a country that did not concern himself with the political problems 
as well as the commercial problems when he was closing a contract 
or acting on something.

Now, with respect to some of the consulates which have been closed, 
I can only say that I am right now in the midst of a discussion on one 
of them.

Chairman ZABLOCKJ. I wish you were in a discussion on all of them.
Secretary KLUTZNICK. So far I have only gotten a complaint on 

one. If there are others, Mr. Chairman, we will be glad to look at them.
The question of whether they were essential for commercial purposes 

is our concern, and in one instance I think we may have slipped a little 
bit, and we are trying to have them reexamine that situation and, fail 
ing that, we shall have to do something on our own.

Chairman ZABLOCKI. Thank you very much.
Mr. Fascell.
Mr. FASCELL. Thank you very much, Mr. Chairman.

VALUE OF CEHTIFICATION

I have just gotten into this, but I would like to ask my dear friend, 
the former Governor, the Ambassador, or the Secretary, just tell me 
why a company that gets certified under this act will be any better off 
with the Justice Department than they are under the present act.
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I can't read it in here. Maybe I just haven't had time to dig through 
all of it.

Secretary KLUTZNICK. There was no certification under Webb- 
Pomerene.

Mr. FASCELL. I know. But what good does it do you when you get 
certified if Justice doesn't like you after you get certified ?

Secretary KLUTZNICK. Well, Justice has a chance to express its dis 
like before the certification becomes operative.

Mr. FASCELL. Are they a part of the certification process ?
Secretary KLUTZNICK. No. We preserve the right in us, but they have 

the right to institute an action. They have a right to do anything 
before——

Mr. FASCELL. I hear you. You say it's better. I'm not arguing. I'm 
just trying to find out.

Secretary KLUTZNICK. Well, it's an improvement. It's not 1,000 per 
cent perfect.

Mr. FASCELL. The improvement is that an association proceeding to 
get organized would have the blue seal of approval from the Depart 
ment of Commerce, which theoretically ought to mean something to 
an intelligent and reasonable Attorney General.

Mr. BINGHAM. Would the gentleman yield to me ?
Mr. FASCELL. Yes.
Mr. BINGHAM. At the present time, they can't get approval from 

anyone.
Mr. FASCELL. I understand that.
Mr. BINGHAM. They have to take their chances.
Mr. FASCELL. I understand that. I'm just asking a question. The dif 

ference in the pending bill is, you provide for a certification process?
Mr. BINGHAM. Eight.
Mr. FASCELL. The next question I asked is, how does that help you 

with an Attorney General '( The answer is, you've got the certification 
of another Government department. And although the Attorney Gen 
eral is not a part of the process at the time, theoretically, it means you 
have a Federal department's seal of approval. You can start, and if 
you have a reasonable, friendly Attorney General who is on the same 
railroad track—and I assume he is most of the time—you are allowed 
to start operating.

Secretary KLUTZNICK. Congressman, I think you have missed some 
thing.

Mr. FASCELL. I'm sure I did.
Secretary KLUTZNICK. As Congressman Bingham said, there is no 

certification procedure at the moment.
Mr. FASCELL. No.
Secretary KLUTZNICK. And if this act passes, there is not only a 

certification procedure but a provision that we keep the Attorney 
General informed on what we are doing and that the certificate does 
not become final for 30 days, as I remember, during which time he is 
privileged to institute an action, but once he does not do that, there is 
no liability for damages or criminal penalties under the antitrust 
law from that point on.

Mr. FASCELL. I understand that. I am willing to buy the argument 
that certification is a lot better than no certification.

66-212 0-80-17
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Secretary KLTJTZNICK. As long as the certified company operates in 
accordance with the certificate—and that is clearly explicit, that is 
what they want, certainty.

Mr. FASCELL. What do you propose to do in terms of oversight as 
far as the Department of Commerce is concerned once a certificate is 
issued? That is what is going to keep the Attorney General off 
their back.

Is there some kind of continuing review process every 5 years ?
Secretary KLTJTZNICK. Every 5 years the act provides for review, 

but the Department of Commerce has offices throughout the world 
and will be in constant touch with certified companies. It has to be.

Mr. FASCELL. Oh, I realize that. I am just trying to get the dynamics 
of how you as the Secretary of Commerce are going to interact between 
the company and the Attorney General so that the company has some 
reasonable opportunity to operate.

Secretary KLTJTZNICK. We consider every one of these certifications 
the certification of a client of the Department of Commerce. As far 
as I am concerned, that party or that association or that company will 
be in contact with us and we with them because they become the 
instruments through which we build up trade in the world, and we 
have to maintain a close relationship.

Mr. FASCELL. I am for the progress both of you are trying to make 
and I plan to support this bill. But I am just thinking out loud about 
some of the problems.

Once the Department certifies, it seems to me there then is a different 
relationship with this association than an ordinary business. There 
fore, there needs to be in the regulations or in the followup processes 
here some mechanism with respect to the operation and management 
that is simply more than arm's length.

After all, you have given them a certificate which gives them life.
Secretary KLTJTZNICK. Well, the law does provide for an annual re 

port, but if that is all it did, I would be unhappy.
Mr. FASCELL, That is what I am trying to get at.
Secretary KLTJTZNICK. It is required to file an annual report once 

it is certified, but to me as a Secretary, these companies become the 
sales arm, active arm of the United States of America.

Mr. FASCELL. I am with you, Mr. Secretary. All I am asking is: 
Should you have more power and authority than simply revoking 
the certificate ?

Secretary KLTTTZNICK. Well, as long as we get annual reports we 
can determine, and as long as our office is in contact with them, we can 
use our best judgment, which I hope will be good to correct any 
situation.

Mr. FASCELL. Oh, I am sure it will be.
Secretary KLTJTZNICK. Thank you.
Mr. FASCELL. I am just looking for an intermediate——
Secretary KLTJTZNICK. It is a big business operation, and we have 

to operate it that way.
Mr. FASCELL. I am just trying to determine if oversiffht by the 

Department of Commerce, or enforcement of the law should contem 
plate some process other than revoking the association's certificate
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which could foe a lengthy political and legal process. Can you do some 
thing else administratively, is all I am suggesting.

Ambassador ASKEW. Mr. Fascell, I think you could anticipate in 
the implementation of the Department's regulations to put this bill into 
effect that, as the Secretary said, they are going to be very mindful of 
the kinds of activities trading companies are going to get into.

As I understand it, there is going to be a good system going between 
the Department of Commerce and the people who are to be certified, 
which I believe will involve some informal counseling as to the areas 
they are to stay out of in anticipation that the Department of Justice 
could come in and move to decertify them in court.

It will not so much 'be the Department of Commerce which will be 
moving to decertify trading companies; it will be Justice. I think 
that you will find, as a practical matter, Commerce is going to 
want this law to work. They will be trying to make sure that whoever 
gets into trading companies doesn't stray very far——

Mr. FASCELL. Mr. Ambassador, I am with you. I would get the At 
torney General on record, if it were me.

Ambassador ASKEW. Doesn't stray far from that for which they were 
certified in order to avoid any possibility of decertification.

You have a commitment from the Department of Commerce in this 
particular area which I think will be reflected in the implementation of 
this law.

Mr. FASCELL. I thank you. I haven't had the opportunity to talk to 
the Secretary as long as I have to you about this issue. But I know how 
strongly both of you feel about the necessity in this country to change 
our whole attitude and our posture with respect to trade. You surely 
have convinced me. So I want to assure you I intend to support the 
legislation.

Ambassador ASKEW. Whatever problems may still be present with 
the passage of this particular piece of legislation, we are going to be 
eminently better off than we are now. This legislation will clarify 
through the certification process what companies can do. Its success 
will depend, frankly, upon the commitment of the administration 
to properly advise all of these people as to that which they can and 
cannot do.

Mr. FASCELL. Thank you, Mr. Chairman.
Chairman ZABLOCKI. Mr. Derwinski.
Mr. DERWINSKI. I have no questions, Mr. Chairman, except I would 

like to point out to the Secretary that I met this morning with the 
Census Bureau officials. I was quite impressed; and I would like to 
compliment you on an excellent job under adverse circumstances 
that the Bureau of Census has had to perform.

I just want you to know I have a very positive attitude toward what 
they have been able to do and the overall accomplishments.

Secretary KLUTZNICK. I appreciate that very much, Mr. Congress 
man.

Chairman ZABLOCKI. Mr. Pease.
Mr. PEASE. Thank you very much, Mr. Chairman.
I, too, would like to commend our witnesses and express my agree 

ment on the importance of this legislation which I do expect to 
support.
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ANY OPPOSITION TO THE LEGISLATION?

I am curious to know, though, whether there has been any opposition 
expressed to this legislation to your knowledge, or whether you can 
conceive of who, if anyone, will be hurt by the enactment of this 
legislation.

Is this a no-fault bill ?
Ambassador ASKEW. I think you could expect problems in three 

areas.
Somewhat immodestly, the Secretary and I are suggesting a certain 

route which we think will make the problems less difficult. My job is 
not only one of trade policy negotiations, and I want to tell you the 
Secretary and I have been together on this. We have had a great deal 
of negotiations within the executive branch and discussions in the 
Senate, as well as the House. The banking provisions represent a new 
step. They constitute a basic departure from not allowing banks to get 
involved in anything other than banking.

Those provisions have to be carefully worded. We think they are.
The antitrust provisions have to be, as the Secretary says, carefully 

crafted. That is not an overstatement. They really are carefully 
crafted. You can expect some reaction in this area if they go too far.

Then, as to the revenue aspects, you are talking about the amount 
of money that would be involved in opening up DISC to services and 
going with subchapter S changes.

You are talking about the banking and the antitrust implications 
of legislation. The revenue aspects of it, I believe, would constitute 
the biggest difficulty.

Other than that. I think anyone who is involved in this area rec 
ognizes the importance of creating a more workable instrument.

Mr. PEASE. Well, Mr. Ambassador, thank you. All of the three 
objections or possible objections you mention are likely to be raised 
by governmental officials or committees of Congress. What I am 
interested in is whether there is anyone out in the country now who 
is involved in commerce, specifically in exports, who will be concerned.

IMPACT OF LEGISLATION ON EXISTING EXPORT COMPANIES

I received a couple of letters yesterday from some small exporters 
in California who seem to think that this bill will work to their 
disadvantage.

Mrs. FENWICK. I did, too. I got a mailgram.
Mr. PEASE. I couldn't understand exactly from their letter why, but 

I am curious to know whether you have received any objections or 
whether you can conceive of any way that this bill would disadvantage 
firms already in the export business.

Ambassador ASKEW. Mr. Lagomarsino discussed this, as did Mr. 
Pritchard, in terms of existing Webb-Pomerene associations. The 
House provision permits grandf athering. We see some problems in the 
approach adopted; although we want to try to work out some com 
promise in this regard.

When you talk about antitrust, however, Mr. Pease, I don't think 
you can limit concern to just inside Government. A lot of people are
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concerned any time you grant additional exemptions in the field of 
antitrust.

Mr. BONKER. Would the gentleman yield for a moment?
Mr. PEASE. In a moment. If I might, I would like to pursue that for 

just a moment. What about a small- or medium-sized company which 
has worked at the export business and is involved in exporting now, 
has made its own arrangements, its own contracts overseas ?

What will that company do if an export trading company comes 
along, seeks out its competitor, and says let us use our larger resources, 
our Digger financial backing, our contacts overseas to push your 
product?

Now, would not the company that is exporting by itself be at a 
disadvantage against the promotional activity of a much larger export 
trading company ?

Ambassador ASKEW. Under a free enterprise system, Mr. Pease, 
there is always someone who can come along and put out a better 
mousetrap with greater productivity and, perhaps, a lower price. How 
ever, that company you are talking about will be afforded all of these 
opportunities. We anticipate that among those who will make use of 
this legislation are successful, not necessarily large companies which 
will expand their efforts to include the products and services of other 
companies.

That is a reality; that is a reality in any form of competition. Any 
thing available to the other group in your example will be available to 
that same company if they want to become part of a large one or if they 
themselves want to start taking on additional responsibility.

Mr. PEASE. I have only a little time left. I would be happy to yield to 
my colleague from Washington.

Mr. BONKER. The Ambassador pretty much answered your question. 
We did have witnesses before the subcommittee representing export 
trade managers who, for obvious reasons, felt this might represent a 
new form of competition. In some instances also, larger corporations 
who have an exclusive market in a certain commodity may oppose the 
formation of export trade companies, which would again pose some 
competition. But the whole idea of the bill is to allow smaller and 
medium-sized firms to get involved in the export market,

Mr. PEASE. OK, I thank my colleague.

USE OF FEDERAL FUNDS

In just the few seconds I have remaining, could I ask the Secretary 
or the Ambassador to comment on the appropriateness of spending 
taxpayer money to promote these export trading companies? WiS 
these be loans or grants in the $20 million ?

Secretary KLUTZNICK. Actually, there is no way in the world we will 
develop a real program. I want to take a moment on the question which 
has just been discussed. The Ambassador is completely right that we 
are a free enterprise system and there will be some competition. The 
purpose of this, nowever, is to expand.

When you consider what we are producing today in the way of 
exports, all that the competition can do is to help the position of the 
country, not hurt it. As far as we are concerned, the appropriation of
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$20 million will have to be, of course, budgeted. The limit is $20 mil 
lion. There is no way in the world that you can start a massive operation 
of this sort without some expenses, and it has to be massive to be 
successful.

The Department has facilities which will be used, but those will 
have to be augmented. It would, of course, be subject to normal budget 
ary controls, and you would have another look at it to see whether it is 
properly budgeted or not. But that is a limit.

Mr. PEASE. How will the $20 million be spent?
Secretary KLTJTZXICK. For example, if we are to start out right now 

and you were to give us the act now., we would have to have training 
seminars, bring people and companies in to acquaint them with the 
facilities involved. We would have to go through the certification 
process to make sure they understand what they have to do.

We would have to do everything we can to expand the number of 
institutions involved. This will be required of us. Then, as has been 
indicated by Congressman Fascell, we would have to go beyond that 
and administer this act. We would get annual reports. We would have 
to make certain that we can avoid decertification and all of those prob 
lems by training these outfits.

So, all in all, the expenditure, of course, will have to be kept at a 
minimum.

Mr. PEASE. Thank you very much.
Chairman ZABLOCKI. Mr. Mica.
Mr. MICA. Thank you? Mr. Chairman.
Let me first say that in anything other than supporting this legisla 

tion, I would probably have to disqualify myself because the two 
gentlemen before the committee are two of the gentlemen I admire 
most in my career here in Washington. Certainly the former Governor 
Askew, Ambassador Askew, was one of the most admired figures in 
politics in the State of Florida and remains so.

EXPORTS AS A PERCENTAGE OF U.S. GIfP

With that, I might say I do support the legislation. I have had 
letters of support from small businesses in my area, which surprised 
me. I didn't know they realized it was coming up this quickly. But 
I would like to know, on page 3 of your testimony you indicated per 
centages of various countries—16,17,25, 33 percent of GNP exported, 
and the United States is 7.5 percent.

What is an appropriate figure? What is your goal under this legis 
lation ? Do you have a goal ?

Secretary KLUTZNICK. I would be very, very happy if you take 
the figure of $220 billion and we double it. But I would think there is 
a good opportunity to increase that 7.5 percent to what Japan has, 
10 percent. That should be a minimum, and from there we go. It 
depends entirely on the momentum we get. And, of course, it is re 
lated in a measure to the character of the economy we move into. It 
would be a little tougher right now than it was a couple of years 
ago. I think it will be easier next year, I hope. That is why I want to 
get started as quickly as possible.

Mr. MICA. Mr. Secretary, I hope you are being modest or conserva 
tive because I certainly would like to see it go higher than 10 percent.
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It seems to me, from what little research I have had in import-export 
and in being here and talking with representatives from the U.S. 
Chamber, that the basis for a rebirth of industrialization in America 
lies in our ability right here in this type of legislation on interna 
tional trade.

I thought it was interesting to note that the U.S. Chamber said— 
the U.S. Chamber of Commerce, now, not the Japanese—the 1980's 
will be a major decade of export for the United States, and it had 
better be; and that for the first time in the history of their budget, 
they will spend more money on international trade than on domestic 
business, the first time in the history of the U.S. Chamber.

So I think it is a basis we have to build on. I think it is necessary. 
But I would like to know how long you think it would take to imple 
ment if you got the bill right now.

Secretary KLUTZNICK. If the bill were law, in utter fairness we 
have started to lay principles in our spare time now. We would 
start, the day after the bill was a law, working on the bill. I must add 
one thing about that 2.5 percent, lest you go home disappointed. At 
this point 2.5 percent, 10 percent against the economy as it grows, 
would take us from $220 billion to $300 billion a year, which is a good 
beginning.

Now, it might absorb our oil deficit, which is giving us a pain. I 
wouldn't be satisfied with that. But I want to come back and report, 
if need be, and I don't want to overestimate what is going to happen 
and be reminded about it either. Beyond that, I can say we are eager 
to get started.

WHO WILL MAKE USE OF THE LEGISLATION

Mr. MICA. Can you tell us who is waiting in the wings to move if 
this legislation is approved, what types of groups?

Secretary KLUTZNICK. You mentioned the chamber of commerce. 
We are in constant contact with them. They have made all of their 
offices in America available for cooperation with us. Bill Verity and 
Dick Lesher have promised us that they would get all kinds of aid in 
terms of bringing their people together, and they are at the largest 
membership they have had in their history.

So, we expect to move through the chamber of commerce. We expect 
to move through NAM. We meet with industry groups regularly. 
This afternoon we meet with the aerospace industry. We would ex 
pect those groups to help us place. People talk about the aerospace in 
dustry. You know that most of the companies engaged in the aerospace 
industry, aside from a few, are employers and 20 people or less—20 
people or less. It is amazing.

Very few people understand how many of those companies are eli 
gible for this kind of work. So we go through industry groups. We 
have constant relationships with them and with the voluntary asso 
ciations.

USE OP FEDERAL FUNDS

Mr. MICA. Could you just clarify one final point. Congressman 
Bingham? My colleague, Mr. Pease, indicated he had a question on 
how that $20 million would be spent. That will be Commerce money
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spent for seminars and education, that type of program? Or will there 
actually be grants to trading companies, loans ?

Mr. BINGHAM. Would the gentleman yield ?
Mr. MICA. I would be happy to.
Secretary KLTJTZNICK. We will budget this money. Part of this 

money will have to go through budget—we cannot do it—to an outfit 
like our agency—EDA—to be used in connection with guarantees and 
loans. Part of it would have to go, for example, to minority business 
development association, where we have a great problem. We have 
small businesses eligible for this kind of work, for loans and guaran 
tees. Our budgeting will have to be done through normal resources 
and we will have to go through the Congress for whatever.

Mr. MICA. If the chairman will grant an additional moment, I would 
be happy to yield to the gentleman.

Mr. BINGHAM. Just briefly, to clarify something, the $20 million in 
the bill as we have recommended it is additional money for the ordi 
nary programs of the SBA and the EDA—loans and guarantees—but 
with the idea that they would be paying particular attention to compa 
nies with export potential.

I would call your attention to the fact that we knocked out any 
authorization for fiscal 1981 because that would give us budget act 
problems. So that $20 million would not start under this bill until 
fiscal 1982. The kind of startup expenditure for the program, I am 
afraid, would have to come out of the Department's existing budgetary 
appropriation.

Mr. MICA. Thank you.
Chairman ZABLOCKI. The time of the gentleman has expired.
Mr. Oilman.
Mr. OILMAN. Thank you, Mr. Chairman.

DEPARTURE FROM TRADITIONAL ROLE OF FINANCIAL INSTITUTIONS

Mr. Secretary and Mr. Ambassador, I sat hi on hearings and the 
markup of this bill in our subcommittee and listened to the testimony 
with a great deal of interest. While certainly the objectives are sound, I 
have a great deal of reservation about the departure from our tradition 
al separation of the financial institutions from commercial transactions 
and investment in commercial enterprisea Furthermore, I am con 
cerned about the fact that we will now be permitting1 for the first time 
a dominant role by financial institutions in this sort of an endeavor.

What has our Treasury Secretary said with regard to this measure, 
and what are some of the regulators in the banking industry saying 
about this departure from the tradition of separation of financing 
and commercial endeavor?

Secretary KLUTZNICK. Mr. Oilman, these provisions, as far as bank 
ing is concerned, were taken up in the first instance with the Federal 
Reserve. This was one of the discussions.

Mr. OILMAN. But I understood Mr. Volcker had reservations about 
the matter.

Secretary KLTTTZNICK. He did. He changed it.
Mr. OILMAN. As a matter of fact, I see a letter from Mr. Volcker 

to Senator Proxmire in the Senate report, in which he says:
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My reservations stem not from a lack of sympathy with the purpose of the 

legislation making export-related services available to more firms in the United 
States; rather, we in the Federal Reserve have substantial questions about 
the degree to which banking organizations should be permitted to participate 
directly in or even control export trading companies.

Then he goes on to suggest some conditions which ought to be in 
the legislation.

I am concerned, too, about Treasury Assistant Secretary Bergsten's 
testimony, in which he says:

It is long-established principle in this country that banks should not be owners 
of commercial organizations. Giving banks an equity interest in the success of 
a commercial venture could bias their lending, trust, and other activities and 
could require substantial policing to ensure that such financial relationships 
are based solely on sound and equitable business considerations.

The basic tenet of American law that banking and banking-related activities 
should be separate from other business practices demonstrates the difficulty in 
transferring to the United States the Japanese model where bank-firm relation 
ships are an integral part of the entire business and commercial structure.

What are your thoughts about that departure? I am very much 
concerned about that departure and I have talked to some of the people 
in the banking institutions. Some of the older banks have some reser 
vations about this departure.

Secretary KLUTZNICK. Well, there are several things involved. I 
think it would be unfair to say that at the outset the Federal Eeserve 
was not opposed. They were at the outset. There were discussions held 
in the first instance. I held them personally with Mr. Wallich. Subse 
quently, when we thought in this act—and one of the reasons for urg 
ing that you do not disturb some of the agreements in this is we have 
been in and out of bed, I don't know how many times, on some of these 
provisions, both on antitrust and banking—and when Paul Volcker 
got into it with his letter, my understanding is we met his questions. 
There are questions, but we met them in the legislation. That is what 
I am told.

John Heimann in his letter, of course, took a different view of the 
subject. Mr. Gilman, you know, it is very difficult for anyone to face 
up to a change without having gone very deeply into the question, 
which, of course, we have had to.

It would be wrong to give the banks an unlimited approach into a 
problem of this sort. The act does not do that. It limits the amount of 
the participation. The banks are still subject to the routine controls. 
As was said in Fred Bergsten's letter, you have to follow the tradi 
tional rules of banking in evaluating risk, and so forth.

The Treasury testified in favor of this bill, so all I can say to you is, 
we think we have satisfied the concerns in the latest legislation.

WHY ISN'T BANK EXPERTISE AVAILABLE NOW?

Mr. OILMAN. Mr. Secretary, the apparent objective in having the 
banks involved is to take advantage of their financial structure and 
all of their expertise and their advice, and to provide an incentive. I 
am not certain that I understand why that expertise and advice and 
ability is not available now to an export trading company—an inde 
pendent export trading company.

Secretary KLtrrzNicK. Well, as a matter of fact, we don't have that 
many export trading companies.



262

Mr. OILMAN. They tell me there are 400 to 800 or something like 
that in the country.

Secretary KLUTZNICK. We don't have that many that are not bank 
risks, ad initium, with or without being export trading companies. That 
is the difference. We expect to expand this to a point where I think 
the bank is not only an asset to the company itself, but is an asset to 
everything we have in mind because a bank has access to a lot of things 
that a trading company needs.

Mr. GELMAN. Why can't that institution be available to the ordinary 
export trading company?

Secretary EJAJTZNICK. I have been both a client and a participant 
in a bank. Banks have interests in business, and their relationship 
to those matters is usually more intimate and more careful than the 
relationship to the casual client.

Now, typically a bank adds a factor of safety to export trading, 
in my judgment—I am giving you a personal judgment on this— 
because, one, their presence in it will assure a greater degree of ac 
countability, normally. Their knowledge of foreign markets is very 
important. Their knowledge of trading practices is important because 
they are financing them all the time.

Now, of course, it is a departure, as is the change of the antitrust 
law by certification. But if we mean to challenge the market we are 
moving into, we need every asset we can possibly put together safely.

IMPACT OF THE LEGISLATION—SIGNIFICANT OB MINOR?

Mr. GrutAN. In your mind, is this a substantial challenge or a band- 
aid on the problem? What we are really trying to do is to improve 
our balance of trade. Are we going to improve it by just making it 
easier to become an export trading company, to have a little more 
financing? Is that really resolving the problem, or is this some of the 
trimming on the cake that will just assist the present availability of 
the export market rather than to just provide another vehicle?

Secretary KJLTJTZNICK. You ask for a qualitative judgment, and 
that is very difficult for anyone to give. My experience in business 
is that the more icing you have on the cake, the quicker you can move 
and the more successful you can be. One of the reasons, among others, 
that we don't have the export trade today is that we have never made 
a fetish of export trade. As a matter of fact, it has been contrary to 
everything we have ever done.

Now, we want to induce more export trade. Therefore, we have to 
make it possible for an export trading company to know if it goes 
into operation it will not be prosecuted by antitrust. We have to 
make it understand that it has access to resources that can be applied 
properly.

Now, your concern is about the unknown, and I appreciate that. 
If the administration is sound and the bank behaves soundly, this is 
important, and I hope they will behave soundly.

Mr. GILMAN. I guess my concern is a little deeper than that. I am 
wondering whether we are really examining the depths of the prob 
lem and its root causes or just providing a band-aid to our problems 
by pursuing this approach.
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Secretary KLUTZNICK. Let me finish that one because that is our re 
sponsibility. He has to negotiate. He has to give us the instruments 
of relationship. That depends upon how your Department of Com 
merce operates. If it operates energetically and if it goes after this 
business and encourages Americans to participate in it, it will not be 
a band-aid.

If we pass a law and forget about it, it won't happen.
Mr. OILMAN. Then, Mr. Secretary, are you saying to us that with 

this vehicle you will now be able to double, triple, or make significant 
inroads in export trade around the world? Is this the main tnrust we 
are going to follow in order to improve our export trade ?

Secetary KLUTZNICK. I did not say it was the main thrust. I did say 
and will confirm it is a very, very vital thrust. It will enable us 
to commandeer the kind of business sector that we have little access 
to today. You don't have to tell General Motors or General Electric 
how to operate in foreign areas.

But there is a little company in your district that is today not do 
ing so well because the market is down. If you give them aid and vou 
give them a trading partner that will open the market for them, they 
can become effective and profitable not only to themselves but to us.

Mr. GILMAN. And this will make a significant difference, in your 
mind?

Secretary KLUTZNICK. Over a period of a few years I think it will 
change the pattern of export trading in America, just as the small 
and medium-sized companies have become in many ways the most im 
portant factor in our economy.

Mr. GILMAN. In examining the preamble of our legislation, the 10 
paragraphs——

Ambassador ASKEW. Mr. Chairman and Mr. Gilman, I wonder if I 
might add a thought here. It is important to understand that trading 
company legislation is just one approach to trying to improve our 
overall trade situation—one that is more than important enough to 
justify some carefully crafted provisions in the areas of banking and 
antitrust.

In addition, we are reviewing our industrial policy and capital for 
mation needs. We are reviewing our export incentives and talking 
about attacking some of the export disincentives. Trading company 
legislation is a cart, an important part, of a broad effort on behalf of 
exports which the Secretary and I are attempting to lead.

Mr. GILMAN. This is one of the few legislative initiatives you have 
undertaken to try to improve our export relationship.

Ambassador ASKEW. We have some things coming up that will be 
plenty of challenge for you legislatively. What we are saying is that 
this is the piece which has progressed far enough along to have the 
best chance in this session. While you can't quantify its potential im 
pact, we know it will expand opportunities to small and medium-sized 
companies, as we have indicated. To whatever extent it does so, it will 
help in our overall export efforts. However, it is only one of many 
approaches.

Mr. GILMAN. Well, we certainly await the other approaches and look 
forward to seeing some of the overall programs.

Ambassador ASKEW. Mr. Gilman, weliave no monopoly on them. 
You can introduce some yourself.

[General laughter.]
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Mr. GEGMAN. Well, we certainly will be interested in some of your 
suggestions. We haven't heard about them to date, and I certainly 
welcome hearing about them.

POWERS OP THE DEPARTMENT OF COMMERCE

Mr. Secretary, in looking over the preamble to this bill, the first 10 
paragraphs, these are all powers that your Department has at the 
present time; is that not so ?

Secretary KLDTZNICK. I haven't read it since it was written.
Mr. GILMAN. Let's take a look. The Department has as one of its 

responsibilities the development and promotion of U.S. exports. The 
Department has the responsibility of facilitating the export of finished 
products from U.S. manufacturers. Tens of thousands of U.S. com 
panies produce exportable goods.

Although the United States is the world's leader in agriculture, 
many farm products are not marketed. Again we have a recitation of 
facts that exporting services are fragmented, that the United States 
lacks well-developed export trade intermediaries and export trading 
companies. There is nothing in here that recites powers you do not 
have at the present time.

Secretary KLUTZNICK. Mr. Gilman, agricultural products are not 
the immediate province of our department.

Mr. GEGMAN. I don't think this suggests they be made a part of your 
department. What I am asking is is there any recitation in here of 
powers your department does not have at the present time?

Secretary KLUTZNTCK. Well, of course, export trade intermediaries 
such as trading companies, we don't have that power.

Mr. GILMAN. Aside from that, you have the other powers.
Secretary KLUTZNICK. Well, I want to give an accurate answer. The 

United States lacks well-developed export trading companies. Well, 
actually we don't have the power.

DEPARTMENT OF COMMERCE INITIATIVES TO PROMOTE EXPORTS

Mr. GECMAN. What are some of the initiatives the Department has 
undertaken in the past 2 years to improve exports?

Secretary RLtrrzNiCK. As far as initiatives are concerned, I don't 
want to disown any part of the last year and a half. I did not come 
here prepared to detail what my predecessor did, except that was a 
period during which the whole reorganization of the Department was 
taking place. That was a period when the legislation, the attitude of 
transferring the responsibilities of the Treasury to the Department and 
the responsibilities of the Secretary of State on commercial attaches 
was taking place.

During tnat period I can affirm that there was an undertaking of 
relationship with industry that we are profiting from today. We are 
meeting regularly with industry groups trying to find out what their 
problems are. As Ambassador Askew knows, with some of the troubled 
industries and special groups he and I are a party to, we are trying 
very much to do what we can in moving things forward.

There were new trade agreements perfected in the last 2 years. As 
a matter of fact, the China agreement was perfected by Secretary 
Kreps, the trade agreement, and other trade agreements. The economic
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commissions were set up. I have just come back from Poland where 
we met with the United States-Polish Economic Commission, an in 
strument and tool which is very constructive in attemping to balance 
our trade relationships.

Generally speaking, I would say in the last few years prior to my 
coming on here the tone of the Department has changed and it is 
more concerned with trade than with other matters, to a point where 
sometimes I get some criticism from some of our agencies that maybe 
we are spending too much time on trade. We are finding time enough 
for all of the family. So that has taken place.

The reorganization plan was approved in January. Since then, we 
were given some responsibilities, of course, in curtailing certain trade, 
and that Department on export licensing has been strengthened so 
that we can monitor the work that we do better.

We have been treating the trade problems in the President's Export 
Council, and you will have some recommendations as a result of that, 
I hope, very soon. At least we have agreed on some, in an effort to 
eliminate disincentives to which Ambassador Askew has referred. We 
have been meeting with industry groups like steel and autos as par 
ticipants, both of us, in order to attempt to at least alleviate some of 
their present problems.

. As I have indicated earlier, for the first time we did send a mission 
in support of an American firm that was seeking a contract, and that 
has become an available service of the Department. We have com 
pleted substantially our reorganization, which was not a minor thing 
when you have to take over some 65 offices and you have to staff.

That is substantially completed, although we are still short some 
people and we still have vacancies. All of -this has been calculated in 
the direction of putting in place the kind of attack on trade problems 
which will enable us to promise and -act, which we have not always 
been able to do.

Mr. GILMAN. Thank you. Mr. Secretary, and thank you, Mr. 
Chairman.

Chairman ZABLOCKI. Apparently the gentleman from New York was 
out of the room when the Chair commended the Secretary and the 
Ambassador for the initiatives that have been taken under their lead 
ership in promoting trade. I think the Ambassador and the Secretary 
could provide an even longer litany of accomplishments.

If there are no further questions, the Chair will take this oppor 
tunity, on behalf of himself and all the members of the Foreign Affairs 
Committee, to thank you, Secretary Klutznick, and Ambassador 
Askew, for your testimony, and certainly your direct and very intelli 
gent and knowledgeable answers to the questions posed.

We wish you well, and as chairman, with the cooperation and assist 
ance of the subcommittee chairman, Mr. Bingham and his subcommit 
tee members, and all of the members of the Foreign Affairs Committee, 
we assure you that we will expeditiously consider this legislation.

I had hoped, as I announced earlier, that we would mark up the bill 
today. But unfortunately, the time has run out and a rollcall has now 
been announced in the House.

The Qhair will adjourn the meeting, subject to the call of the Chair 
next week, either Tuesday or Wednesday, to mark up H.R. 7230 as well 
as other bills.

The committee stands adjourned, subject to the call of the Chair.
[Whereupon, at 12:20 p.m.. the committee adjourned.]
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2172, Rayburn House Office Building, Hon. Jonathan B. Bingham 
(chairman of the subcommittee) presiding.

Mr. BrNGHAM. The Subcommittee on International Economic Policy 
and Trade will be in order.

The subcommittee meets this morning to formally report H.R. 7230, 
the Export Trading Company Act of 1980, to the full committee, with 
amendments. At its June 18 markup the subcommittee completed all 
action on the bill except for the vote to report it favorably to the full 
committee. Since that day, the staff has been working to improve the 
bill from a technical point of view and to carry out the instructions of 
the subcommittee.

Most of the work has been done on the banking sections which re 
quired extensive technical revision to correct inadequate definitions, 
incorrect cross-references, and unclear provisions. In addition, the bill 
has been reorganized so as to take a great deal of duplicative material 
out of titles I and II and combine it into four preliminary sections. In 
particular, at Mr. Findley's urging, the 33 findings found in the 
original bills have been reduced to 10 and consolidated at the begin 
ning of the bill, as have several of the definitions and the provisions 
pertaining to the responsibilities of the Secretary of Commerce. I be-. 
lieve the bill is sounder and tighter now and ready to report to the full 
committee.

Unless there is discussion or questions of the staff as to the technical 
changes that have been made, I will entertain a motion that the bill be 
favorably reported.

I might add that I have been in touch with Mr. St Germain, the 
chairman of the pertinent subcommittee in the Banking Committee, 
and assured him that we have no intention of trying to go around that 
committee. We realize that they have the primary responsibility in the 
banking area. The same thing, of course, is true with the Judiciary 
Committee, to which the bill has already been referred. It has been our 
thinking that we should report out a complete bill containing our 
thinking, but that does not necessarily mean that we would fight for 
these provisions against the provisions of the committees with primary 
jurisdiction in those areas once the bill gets to the floor.

Would any members like to make any comments or questions?
Mr. Bonker.

(267)
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Mr. BONKER. Mr. Chairman, I would like to take this opportunity 
to commend you and the subcommittee staff for excellent work on 
this important piece of legislation. I think it has moved expeditiously 
through the subcommittee. We allowed everyone to participate in 
the development of -this bill. You have taken pains to communicate 
with other committees that may be involved later on. We have heard 
extensively from administration witnesses.

I think it is a classic example of how Congress can move expedi- 
tiously on an important piece of legislation.

I have had a chance to look at the changes that were incorporated 
in the final draft that came as a result of OUT subcommittee markup; 
they all look in order, and I am very pleased to strongly support this 
bill.

Mr. LAGOMABSINO. Mr. Chairman?
Mr. BINGHAM. Yes, the gentleman from California.
Mr. LAGOMABSINO. Mr. Chairman, I want to speak in support of 

the legislation too, and I would like to note that the State of Cali 
fornia and particularly the directors of the Office of International 
Trade and the Department of Food and Agriculture are in full sup 
port of the bill, particularly the changes that we have made in adopt 
ing the Senate provision relating to State and local government 
authorities and their jurisdiction, and also the provision that grand 
fathers existing Webb-Pomerene associations. So, I want to com 
mend the chairman, the other members of the subcommittee and the 
staff for working out what I think is an excellent bill, one that really 
will help in the promotion of exports; and that is really what the 
name of this game is all about.

Mr. BLNGHAM. I thank the gentleman. I would like to express my 
appreciation to the members of the subcommittee, and particularly 
to the principal sponsor of the bill, Mr. Bonker, for their constructive 
work on this legislation.

Does anyone want to move that the bill, as amended, be reported 
to the full committee?

Mr. Pease.
Mr. PEASE. Mr. Chairman, I will be happy to make that motion 

and in so doing I, too, would like to commend the chairman and the 
staff, and especially the principal sponsor, Mr. Bonker, for bringing 
this legislation before us.

We hear a great deal of concern about the balance-of-trade deficits 
that our country has suffered over the last several years. I think this 
is a very concrete step that the subcommittee can take to try to ease 
that deficit and hopefully reverse it.

With that, Mr. Chairman, I do move that the subcommittee favor 
ably report to the full committee H.R. 7230.

Mr. BINGHAM. As amended. Is there discussion of the motion?
If not, those in favor signify by saying "aye."
["Ayes" were heard.]
Mr. BINGHAM. Opposed, "no."
[No response.]
Mr. BINGHAM. The motion is agreed to and the bill will be re 

ported to the full committee for action today.
I thank the members of the subcommittee, and the subcommittee 

stands adjourned.
[Whereupon, at 10:30 a.m., the subcommittee adjourned, to recon 

vene at the call of the Chair.]
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2172, Rayburn House Office Building, Hon. Clement J. Zablocki 
(chairman) presiding.

Chairman ZABLOCKI. The committee will please come to order.
This morning we meet to mark up two measures reported to the full 

committee by the Subcommittee on International Economic Policy 
and Trade. H.R. 7230 is the first bill we will consider. The bill directs 
the Secretary of Commerce to encourage the formation and operation 
of export trading companies, and for other purposes.

Last week, as the members will recall, the committee heard testi 
mony on the legislation from the Secretary of Commerce, Hon. Philip 
Klutznick, and also from the U.S. Trade Representative, Ambassador 
Reubin Askew.

The second bill which we will consider is H.R. 7531, to authorize 
operations by the Overseas Private Investment Corporation in the 
People's Republic of China.

At each member's desk is a copy of both of these bills, and a sum 
mary of H.R. 7230. Before we proceed with these bills, the Chair would 
like to point up an additional measure which has been included on to 
day's agenda. It is a draft resolution relating to the TJ.N. Mid-Decade 
Conference for Women which will convene July 14 in Copenhagen. 
The Chair hopes the committee will approve the draft resolution today 
so that it may be brought up under unanimous consent before the con 
gressional recess, and before the U.N. Conference on Women begins. 
The Chair would of course introduce the draft bill and would invite 
as many members of the committe as desire to cosponsor this resolu 
tion. A copy of this draft resolution is before each member, with a 
brief summary.

Does the gentleman from Ohio have a question at this point?
Mr. PEASE. Yes, Mr. Chairman, an inquiry. Are we now on the 

resolution regarding the Mid-Decade Conference on Women, or are 
we on the export trading companies?

Chairman ZABLOCKI. We will take up the export trading compa 
nies bill first; we will take up OPIC next; and the Conference on 
Women third.

Mr. PEASE. Fine. I thank the chairman.
(269)
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H.R. 7230——EXPORT TRADING COMPANIES

Chairman ZABLOCKI. The Chair would now like to call on the chair 
man of the Subcommittee on International Economic Policy and 
Trade, Hon. Jonathan B. Bingham, to explain his subcommittee's 
recommendations on both H.E. 7230 and after we act on that bill, to 
also explain the subcommittee's recommendation on H.B. 7531. We 
will begin, of course, with H.E. 7230, on export trading companies.

Mr. Bingham.
Mr. BINGHAM. I thank the chairman.
The Subcommittee on International Economic Policy and Trade 

has reported to the full committee H.E. 7230 with an extensive amend 
ment, which appears in the committee print before the members. There 
is also, as the chairman has stated, a one-page summary of the 
legislation.

PTJKPOSE OF H.R. 7230

The purpose of this bill is to promote the export of goods and serv 
ices from the United States, and I would remind the members that 
one of the items of jurisdiction of this committee is export promotion. 
We are all agreed on the importance of the objective. The administra 
tion ia strongly in support of this legislation. I hope that as far as this 
committee is concerned the legislation will not be controversial.

There are various parts of this legislation, as I will indicate in a 
moment, that will have to be reviewed by other committees that have 
primary jurisdiction. It is not our intention to try to go around those 
committees; we know they will have to act on these provisions, but we 
are reporting to you a complete bill with these various provisions in 
cluded so as, frankly, to stimulate activity and action by the other 
three committees.

The bill approaches the problem of promoting exports in several 
major ways:

By directing the establishment of an office in the Commerce Depart 
ment to promote and encourage the formation of export trading com 
panies and export trade associations;

By providing for bank participation, under strict limits, in export 
trading companies, in order to make the financial assets and the ex 
pertise of the banks more readily available to trading companies;

By providing that DISC and subchapter S tax incentives are avail 
able to trading companies and trade associations:

By expanding the antitrust exemptions of the Webb-Pomerene Act 
to include the export of services; and

By providing that existing Webb-Pomerene associations may apply 
for and receive certification of the activities for which thev will receive 
an antitrust exemption, therebv providing greater operating certainty.

I stress in that connection the word "may," because they also may 
simply continue as they now are without certification, if that is what 
they wish.

Let me speak to the three main issues raised by the bill, because it 
is important for the members to understand the subcommittee's reasons 
for recommending this bill to you in this form.
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SAFEGUARDS ON THE ROLE OF FINANCIAL INSTITUTIONS IN EXPORT TRADE

First, with respect to the banking provisions there is, as the mem 
bers know, a long tradition in this country that banking should be 
separated from commerce.

However, American export trading companies must compete in 
the world market against other trading companies from countries with 
out such traditions. Therefore, for purposes of improving our export 
trade, the bill provides for bank participation in export trading 
companies.

This participation is strictly limited in ways that are described in 
detail in the summary of the bill, and is subject to scrutiny by the ap 
propriate bank regulatory agencies in order to insure against abuse. 
In the opinion of the subcommittee, the safeguards in the bill are ade 
quate. But we are all agreed that the Banking Committee, which has 
more expertise than we do, should work its will on these provisions. 
We will encourage it to do so. I might say that I already had a con 
versation to that effect with Congressman St Germain.

All members are, of course, free to reserve their positions both on 
our language and the provisions the Banking Committee will report 
out. But I urge the members to support the inclusion of the banking 
provisions in order to insure consideration by the Banking Committee.

ANTITRUST PROVISIONS

With respect to the antitrust provisions we have a similar situation. 
These will have to be considered by the Judiciary Committee. The 
subcommittee has done the best job it could of providing necessary 
antitrust exemptions to permit U.S. companies to join together for 
purposes of their export trade in order to meet foreign competition, 
without weakening the antitrust protections in operation here at home.

We did not accept the recommendation of the administration in toto. 
We adopted a provision that the existing Webb-Pomerene associations 
should be allowed to continue on the same basis as presently, a matter 
which they very strongly recommended in the hearings.

The Judiciary Committee will, under the joint referral of this legis 
lation, now work its will.

TAX PROVISIONS

Finally, with respect to the tax provisions we get into another 
controversial area. I think we should make it clear in the committee 
report that if we report out these provisions—and I hope we will— 
the committee is not taking a position on the issue of DISC or sub- 
chapter S benefits as such. Our main reason for including this language 
is, again, to induce the Ways and Means Committee to act on this 
subject. My own feeling is that, no matter whether one favors or 
opposes DISC, as a matter of consistency and equity it should not be 
denied to export trading companies as long as it is available to other 
companies. But the important thing is to get the issue considered in 
the Ways and Means Committee.
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INVOLVEMENT OF OTHER HOUSE COMMITTEES IN H.R. 7230

This bill demonstrates in a very concrete fashion what we have 
always known in theory, that any serious legislative attempt to improve 
the export picture in this country is likely to involve the jurisdiction 
of several committees. Because of its overall responsibilities for export 
promotion, 'as I have said, I think it is appropriate that our commifc- 
tee take the lead in putting this package together. Now the specific 
parts of the package must be considered by the other committees.

As I have indicated, we are going to make clear to those committees 
that we are not seeking to go around them or to usurp their jurisdic 
tion.

I hope we will all be successful in meeting the test posed by this 
bill, of whether the committees can work together to bring significant 
export legislation to the floor.

I want to acknowledge the leadership of our colleague from Wash 
ington, Mr. Bonker, the principal sponsor of the version of the bill 
on which we are working, and the hard work and cooperation of the 
ranking minority member of the subcommittee, Mr. Lagomarsino, 
who has made real contributions to the bill as you now have it before 
you, as well as the other members of the subcommittee.

Mr. Chairman, this completes my report. I hope the committee will 
look favorably on the bill this morning.

Chairman ZABLOCKI. I thank the chairman for his report. Are there 
any additional comments or questions?

Mr, LAGOMAHSINO. Mr. Chairman ?
Chairman ZABLOCKI. The gentleman from California, Mr. Lago 

marsino. t
Mr. LAGOMARSINO. I would like to make a brief statement, if I might.
Mr. Chairman, I strongly support this bill. I think it is a very 

important part of our effort in trying to stimulate and expand our 
export activities. There are a lot of other things that need to be done 
as well and I might submit, as I said in the subcommittee, that it is 
very difficult to export, business, or business products, unless you have 
the business products to export from this country.

So, I think it is important that all of us in our other roles look at 
that, too; that we must do what we can to stimulate and not deter 
business activity here. I think we are all well aware of that.

GRANDFATHERING EXISTING WEBB-POMERENE ASSOCIATIONS

I believe a central issue here is consideration of the merits of Webb- 
Pomerene associations. It has been my assumption all along that Webb- 
Pomerene associations offer a valuable opportunity for promoting 
U.S. exports, and any new legislative efforts should be designed to en 
hance the value of these associations.

If the result of our efforts were to somehow diminish the effective 
ness of existing Webb-Pomerene associations, then we would have de 
feated the very purpose of this particular piece of legislation, to make 
such associations better able to serve export promotion.

If we were to say that existing Webb-Pomerene associations should 
not continue their operations just as they always have, then we would 
be saying there is something wrong with what they have been doing.
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I do not believe that is the case. For that reason, I believe it is essential 
that we have the grandfather language that is incorporated in this leg 
islation to insure that the existing Webb-Pomerene statutory exemp 
tion continues in full force and effect. Those associations would be 
required to continue to file annual reports with the Secretary of Com 
merce, and that would enable them to retain current flexibility, on 
which their members have always relied. It would in no way enlarge 
the existing antitrust exemption; therefore, there should be no ob 
jection to it.

I also support the provisions made in this legislation for existing 
associations to apply for certification under this act and that such cer 
tification be automatic. That certification should be simple and flex 
ible enough to reflect the principles underlying the original purpose 
of the Webb-Pomerene Act. It makes sense for the certification to be 
automatic since those existing associations have already demonstrated 
their successful operation in export promotion. Naturally, an existing 
association which is automatically certified would be subject to review 
under the provisions of the new law, but the existing Webb-Pomerene 
statutory exemption would remain as a protective backup to its 
operation.

I strongly support these two provisions.

BANKING PROVISIONS

I might say also, Mr. Chairman, that while Mr. Oilman and I have 
serious reservations about some of the banking provisions that are pro 
posed in some of the bills that came before our subcommittee, I do not 
oppose consideration of these provisions in this legislation. As a matter 
of fact, I think the way the subcommittee and the chairman have 
treated these provisions; namely, to essentially pass along what the 
Senate has done so that the Banking Committee of the House will au 
tomatically be entitled to review these, is the right way to go. Then we 
can reserve whatever options or opinions we might have on their final 
work product when we see what it is.

I would like to ask unanimous consent, Mr. Chairman, to include 
in the record at this point a letter addressed to the chairman of this 
committee from the director of the Office of International Trade of 
the State of California concerning this legislation, and essentially 
supporting the bill and provisions therein relating to State and local 
government authorities in this legislation, and also supporting the 
grandfather clauses and the automatic certification of the legislation.

Chairman ZABLOCKI. The Chair intended to ask for a similar unani 
mous consent motion immediately after the gentleman finished his 
observations. The Chair would like unanimous consent as the gentle 
man from California has suggested, to insert a letter of June 30 from 
the director of the Office of International Trade, Mr. Richard King, 
and the assistant director of the Department of Food and Agricul 
ture, Mr. Harry Krade, of the State of California, in the record. Is 
there objection ? The Chair hears none.

The Chair also has received a letter from Hon. George Busbee 
on behalf of the National Governors' Association. Governor Busbee 
is the chairman of NGA's Committee on International Trade and
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Foreign Relations. The letter is dated July 1. Is there objection? The 
Chair hears none. It will be made part of the record. 

[The letters referred to follow:]
STATE OF CALIFORNIA,

WASHINGTON OFFICE,
June SO, 1980. 

Hon. CLEMENT J. ZAHLOOKI, 
Chairman, Committee on Foreign Affairs, 
U.S. Souse of Representatives, Washington, D.C.

DEAR MB. CHAIRMAN : As you consider H.R. 7230, the Export Trading Company 
Act of 1980, we urge your support of two provisions of concern to the State of 
California which were adopted by the subcommittee last week. Specifically, the 
state supports the subcommittee language concerning state participation in 
export trading company activities and that regarding the treatment of existing 
Webb-Pomerene Associations.

The subcommittee adopted an amendment to include a finding of fact in 
§2(a) (8) of H.E. 7230 which states:

State and local governmental authorities which initiate, facilitate, or 
expand export of goods and services, can be an Important source for expan 
sion of total United States exports, as well as for experimentation in the 
development of innovative export programs keyed to local, State, and regional 
economic needs.

The foregoing finding Is substantially the same as the provision in S. 2718. 
By adopting a similar position in this version of Export Trading legislation, 
this committee will endorse the principles of state participation and support a 
Congressional finding that, in effect, recognizes the essential role of states In 
foreign trade.

In addition, the state supports the language adopted by the subcommittee 
which: (1) shifts the administrative functions of the Webb-Pomerene Act from 
the Federal Trade Commission to the Department of Commerce for those asso 
ciations which choose to continue under the old Webb-Pomerene Act; and (2) 
grants automatic certification for those associations which make application 
for coverage under the new act The subcommittee's language recognizes the 
need to protect and support those associations which have been fortunate enough 
to take advantage of the Webb-Pomerene Act and currently contribute to the 
national export total.

In conclusion, we hope the committee will adopt the two provisions discussed 
above.

Thank you for your attention to this important matter. 
Sincerely,

RICXCABD KINO,
Director,

Office of International Trade. 
HABBT KRADE, 
Assistant Director, 

California Department of Food and Agriculture.

NATIONAL GOVEBNORS' ASSOCIATION,
Washington, D.C., July 1, 1980. Hon. CLEMENT J. ZABLOCKI, 

Rayourn Souse Office Building, 
Washington, D.C.

DEAB CONGRESSMAN ZABLOCKI : I am writing to you on behalf of the National 
Governors' Association Committee on International Trade and Foreign Rela 
tions, which I chair, to reiterate our support for passage of export trading 
company legislation. In May, we endorsed S. 2718, Senator Stevenson's trading 
company bill. While we have taken no position on the various companion bills 
recently introduced in the House, we would like to recommend that the Senate 
bill's language be followed where possible during your committee's markup on 
H.H. 7230. In particular, we regard the Senate bill's "finding" on the state role 
in export promotion as a reasonable accommodation of concerns raised by state, 
private-sector, and administration supporters of trading company legislation.



275

I would also like to express our committee's gratitude for your early co- 
sponsoring of H.R. 7576, the Trade Procedures Simplification Act, which reflects 
a policy position adopted unanimously by the governors in February. 

Thank you for your continuing help and consideration. 
With kindest regards, I am, 

Yours sincerely*
GEORGE BTJSBEE.

Chairman ZABLOCKI. Any further discussions? The gentlelady from 
New Jersey.

Mrs. FENWICK. Information, please. Could you point to the section 
of the bill where grandfathering is mentioned?

Chairman ZABLOCKI. The gentleman from New York?
Mr. BINGHAM. It is on page 44.
Mrs. FEN-WICK. Thank you.
Mr. BrwGHAar. Mr. Chairman?
Chairman ZABLOCKI. The gentleman from New York.
Mr. BINGHAM. The principal sponsor of the bill, Mr. Banker, had 

a conflict this morning with another committee. He has a statement 
prepared in support of this legislation, and I would like to ask 
unanimous consent that the statement be included in the record.

Chairman ZABLOCKI. Without objection, so ordered.
[The prepared statement of Hon. Don Bonker follows:]

PREPARED STATEMENT OF HON. DON BONKEB
Mr. Chairman, I want to strongly associate myself with the remarks of my 

colleague from New York, Mr. Bingham, and personally thank him for moving 
so swiftly to hold hearings on this important legislation. He must be highly 
commended for his skillful chairmanship of the Subcommittee on International 
Economic Policy and Trade.

If there is any doubt about the importance of this legislation, one only needs 
to look at trade figures for the month of May. These figures show our exports 
suffering the largest one-month drop since June of 1973 and our trade deficit ex 
panding to $4 billion.

This legislation deserves the overwhelming support of all our colleagues. It is 
an idea whose time has come. The time has never been better for Congress to ex 
ercise some leadership in the area of promoting exports.

With the passage of this legislation, the new export trading companies could 
become formidable competitors with the incentive and means to create new 
markets and turn thousands of small and medium-sized American businesses 
into exporters. Commerce Department studies show that these new companies 
have the potential to ultimately lift overall U.S. exports by as much as 30 percent.

In my judgment, certain provisions of H.R. 7230 considerably improve S. 2718, 
the Senate version. For example, we have achieved a better balance between 
encouraging export trade on the one hand and safeguarding the existing 
appropriate anti-trust provisions that protect the domestic competitors of export 
trading companies and export trade associations.

Several witnesses have reported to us—and, I might add, the Senate report 
somewhat confirms their testimony—that the Department of Justice and to a 
lesser degree, the Federal Trade Commission, havp f-een perceived bv the business 
community as exhibiting a "thinly-veiled hostility" towards Webb-Pomerene 
type trade associations. The vagueness of that act leaves uncertain what activi 
ties will constitute a substantial restraint of domestic trade. As a result, the 
threat of anti-trust action has served as a deterrent to broader utilization of the 
Webb-Pomerene Act and the formation of trade associations for the purposes of 
promoting exports.

What we have done in H.R. 7230 is to end that uncertainty by including a 
provision that simplifies and clarifies the elaborate and complicated legal pro 
cedures as proposed in S. 2718. If we proceed to replace one set of complicated 
procedures with another set of complicated procedures, we are not going to 
have the formation of any more trading companies under the provisions of this 
act than we had under the provisions of Webb-Pomerene.
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By establishing prior certification and simplifying that procedure, by set 
ting precise standards for anti-trust exemptions and by transferring the author 
ity for administering the act from the Federal Trade Commission and the Justice 
Department to the Commerce Department, we have increased significantly the 
degree of certainty involved in creating export trade associations or export 
trading companies for specified export activities.

H.R. 7230 is not a panacea for all our trading ills nor •will it solve our export 
problems overnight. But trading companies are badly needed to help U.S. busi 
nesses to compete with foreign trade organizations. This legislation goes a long 
way towards providing that assistance.

Chairman ZABLOCKI. If there are no further questions regarding the 
bill, the chief of staff will please read the bill. In the absence or the 
chief of staff, the assistant chief of staff.

Mr. INGRAM [reading]:
H.R. 7230, to direct the Secretary of Commerce to encourage the formation 

and operation of export trading companies, and for other purposes.
Short Title. Section 1. This act may be cited as the "Export Trading Com 

pany Act of 1980."
Mr. BROOMFIELD. Mr. Chairman ?
Chairman ZABLOCKI. The gentleman from Michigan asks unanimous 

consent that the bill, H.E. 7230, be considered as read and open for 
amendment at any point Is there objection ? The Chair hears none.

The gentleman from New York is recognized for a motion.
Mr. BINGHAM. Mr. Chairman, I move that the bill, H.E. 7230, as 

amended, be reported favorably to the House, with the appropriate 
instructions of the chairman.

Chairman ZABLOCKI. The gentleman from New York has made the 
motion. Are there any questions ? The question occurs on the motion 
made by the gentleman from New York to report H.R. 7230, as 
amended. All those in favor signify by saying "aye."

["Ayes" were heard.]
Chairman ZABLOCKI. Opposed, "no."
[No response.]
Chairman ZABLOCKI. The "ayes" have it unanimously and the bill 

(H.E. 7230) is reported out favorably, as amended.
I Whereupon, the committee proceeded in other business,]



APPENDIX 1 

SUPPLEMENTAL STATEMENT OF MOTION PICTURE EXPORT ASSOCIATIOX
This statement is submitted by the Motion Picture 

Export Association of America, Inc. ("MPEAA") as a supple 

ment to the prepared statement and oral testimony of its 

president, Mr. Jack Valenti, who appeared before the Sub 

committee on June 4, 1980. As such, it will amplify on 

HPEAA's position and analyze more closely H.R. 7436/S. 2718 

and other pending legislative proposals to modify the 

Webb-Pomerene Act.

MPEAA POSITION

As Mr. Valenti emphasized in his appearance before 

the Subcommittee, MPEAA and its member companies support 

any legislation which will promote the export trade of the 

United States. MPEAA has existed for over 35 years and has 

contributed significantly to the considerable overseas 

success of the American motion picture industry during that 

period. MPEAA thus exemplifies the benefits which United 

States businessmen can derive from export associations, and 

it believes that the Webb-Pomerene exemption should be avail 

able to all others who wish to use it to expand their export 

trade. MPEAA accordingly approves the pending legislative 

proposals insofar as they clearly are intended to actively

(277)
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encourage and promote the formation of export trade associa 

tions, by extending the Webb-Pomerene concept to the exporta 

tion of services, by transferring administration of the Act 

to the Department of Commerce and by otherwise improving 

upon present law.

As Mr. Valenti also stressed in his testimony, 

however, MPEAA is greatly concerned that those exemplary 

objectives somehow have been subverted during the drafting 

process. There has been an unexpected rush in recent weeks 

to report out new Webb-Pomerene legislation, and businessmen 

suddenly are faced with drafts which have the backing of the 

Administration, including the antitrust enforcement agencies. 

(Curiously, these agencies consistently have blocked any 

amendments in the past and, indeed, have argued for repeal 

of the Webb-Pomerene Act.) Unfortunately, it is readily 

apparent upon analysis of the current proposals that the 

original intention to reaffirm, clarify, and expand export 

trade legislation once again has been clouded over by those 

who would limit the availability of the Act.

In fact, the draft bills are so cluttered with 

inter-agency consultation procedures, paperwork and regula 

tory red-tape that they clearly will encumber, rather than 

encourage, the formation of export trade associations. In 

stead of alleviating industry's concerns about the continuing
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viability of the Webb-Pomerene concept/ the current proposals 

rather will deter businessmen from seeking the benefits which 

obviously were intended. In short, the proposed legislation 

will not achieve its stated purpose, and the disadvantages 

far outweigh the advantages. MPEAA therefore submits that 

this Subcommittee should not approve any of the present drafts 

without considerable further evidence and analysis. Congress 

should not enact any legislation which would discard the 

present benefits of the Webb-Pomerene Act.

SOME GENERAL OBSERVATIONS

~- Before analyzing in more detail in subsequent 

sections of this statement some of the problems presented 

by specific provisions of H.R. 7436 and related proposals, 

MPEAA would call the attention of the Subcommittee to the 

broader problems created by the differences between present 

procedures under the Webb-Pomerene Act and those which would 

apply under the proposed legislation:

1. Under the present law, businessmen who believe 

they will benefit from such action, are free to form export 

trade associations and need only file basic information with 

the Federal Trade Commission to benefit from the immunity. 

There is no prior review and no permits are required. By 

contrast, as presently drafted, H.R. 7436 would require a
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showing of particularized need and impose a cumbersome 

certification procedure. Bureaucrats will have every 

opportunity to second-guess the businessmen involved.

2. Indeed, in the absence of an adequate 

•grandfather clause," it is not even evident that existing 

export associations could continue their operations without 

interruption. For, as Section 8 of H.R. 7436 is now drafted, 

existing associations would be required to apply for certifi 

cation, and the section provides absolutely no protection 

during the period between enactment of the new law and the 

eventual issuance of a certificate, even if approval is meant 

to be automatic. Surely such a hiatus is not intentional.

3. Apparently the business community has hesitated 

to use Webb-Pomerene in the past because of its perception 

that the Antitrust Division is hostile to the Act. Yet the 

present proposals would directly involve the antitrust 

enforcement officials in the certification process and would 

specifically permit them to block the issuance of a certifi 

cate in the event of "disagreement" with the Secretary of 

Commerce. This will only reinforce existing concerns.

4. Interestingly, the pending legislative pro 

posals purport to provide more certainty as to permissible 

export activity than presently exists. This is largely
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illusory, however, since the drafts do not explicitly adopt 

existing Webb-Poraerene precedents. They rather call for the 

promulgation of new "guidelines" which might be used to 

prescribe what forms of export trade activities or methods 

of operation will be eligible for exemption. The continuing 

status of past precedent is thus unclear, and no one will 

know how the new act will be administered until the new rules 

are finally adopted and agreed upon by all the agencies 

involved — a process that no doubt would require considerable 

time and effort, affording those who would emasculate the 

Act still another opportunity to assert their views.

5. Under existing precedent, Webb-Pomerene asso 

ciations generally may conduct their export trade and engage
t 

in export-related activities in accordance with their best

business judgment. The only limitations are that they must 

not restrain trade within the United States, or the export 

trade of any of their domestic competitors, nor artificially 

or intentionally influence prices or substantially lessen 

competition in the United States. If the draft legislation 

were enacted in its present form, the enforcement agencies 

might feel that they were free to go beyond this traditional 

test of domestic spill-over and pose questions about all 

aspects of an association's business activities. If so, the 

antitrust officials will want businessmen to do it their way.
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6. Flexibility of operation is essential to the 

success of export trade associations. They must be able to 

react immediately and efficiently in response to unforeseen 

foreign market requirements. As Webb-Poraerene presently 

is interpreted, associations are not precluded from making 

such adjustments as are necessary so long as they stay 

within the intent and spirit of the Act. This freedom o£ 

movement would disappear under the proposed legislation, 

since associations would be restricted in advance to a set 

list of permissible export trade activities and methods of 

operation as specified in their certificates. Businessmen 

cannot operate in the real world under such restrictions.

7. MPEAA's central concern is that there is a 

basic inconsistency in the pending draft proposals. 

Despite the stated desire to actually encourage and promote 

the formation of export associations, the bills are so 

layered in unnecessary substantive and procedural safeguards 

that the Webb-Pomerene Act would become a bureaucratic night 

mare. They would subject export associations to close and 

continuing regulatory control, in place of the flexible 

enforcement framework which presently exists. Instead of 

playing a watchdog role and exercising jurisdiction only in
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the event of a substantial adverse effect on the domestic 

market, the antitrust agencies would be directly involved 

in the everyday aspects of Webb-Pomerene life.

It appears to MPEAA that this ill-advised attempt 

to regulate may result from a rushed effort to combine 

improved Webb-Pomerene legislation with the new concept of 

the export trading company. Perhaps safeguards are required 

with regard to export trading companies since they could be 

created and controlled by banks, and the banking industry 

traditionally has been heavily regulated. Moreover, the 

primary function of an export trading company (i.e., buying 

and selling) does not in itself call for an antitrust exemp 

tion. Many, and perhaps most, trading companies may never 

find it necessary to apply for certification. When they do, 

more rigorous scrutiny may be required.

The same concerns do not apply and should not 

automatically be carried over to export associations. MPEAA 

submits that the situation would be clarified substantially, 

if these two different concepts were not commingled in one 

legislative package. Although the titles may be similar, the 

Subcommittee should consider the "Export Trade Association 

Act of 1980* on its own merits, separately from the "Export 

Trading Company Act."
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ANALYSIS OF PRINCIPAL PROVISIONS OF H._R. _743_6

Purpose and Overall Objectives - The stated purposes 

of H.R. 7436/S. 2718 could not be more clear and can only be 

commended.* The draft thus provides:

"It is the purpose of this Act to en 
courage American exports by establish 
ing an office within the Department 
of Commerce to encourage and promote 
the formation of export trade associa- 
tiohV through the ~Hebb-P6merenjrAct, 
by making the provisions of that Act 
explicitly applicable to the exportation 
of services, and by transferring the 
responsibility for administering that 
Act from the Federal Trade Commission 
to the Secretary of Commerce." [Emphasis 
added]

The overall objective obviously is to encourage 

American exports, and this is to be accomplished by (a) 

extending Webb-Pomerene to the exportation of services and 

(b) transferring administration of the Act from the Federal 

Trade Commission, where it presently rests, to the Department 

of Commerce. The latter purpose is carried out in Section 7

* Similarly, the purpose of H.R. 5061 is stated as follows:

•Sec. 2.(a) It is the purpose of this Act, in order to 
make United States exporters more competitive with for 
eign trade associations, to establish an office within 
the Department of Commerce to encourage and promote the 
formation of export trade associations organized for 
the exportation of goods and services, notwithstanding 
restrictions of Federal and State laws relating to cer 
tain business practices and restraints of trade."
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of the modified Act, which positively directs the Secretary 

of Commerce to establish a special new Office of Export 

Trade within the Department "to promote and encourage to 

the greatest extent feasible the formation of export trade 

associations. . . ." [Emphasis added]

Inasmuch as the draft calls for active encourage 

ment and positive promotion of the formation of export 

associations, it appears entirely appropriate to lodge this 

task in Commerce, which has as one of its responsibilities 

the development and promotion of United States exports. 

Moreover, it has been recognized that:

"... the Department of Justice, and 
to a lesser extent, the Federal Trade 
Commission, have been perceived by the 
business community as exhibiting a thinly 
veiled hostility toward Webb-Pomerene 
Associations. . . . [T]he threat of 
antitrust litigation has served as a 
deterrent to broader utilization of the 
Webb-Poraerene Act." Senate Committee 
on Banking, Housing, and Urban Affairs, 
Kept. No. 96-735, 96th Cong. 2d Sess., 
Report on Export Trading Companies, 
Trade Associations, and Trade Services 14.

No doubt criticism of the Act has contributed to 

present uncertainties and discouraged some from forming 

export trade associations in recent years. In MPEAA's 

view, however, it is hardly surprising to find that an 

agency, whose primary role is to.enforce the antitrust 

laws, takes the position that any exemptions to those laws

66-212 0-80-19
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should be narrowly construed and grudgingly applied. That 

is precisely why MPEAA believes that the Commerce Department 

clearly is better placed to promote the formation of Webb- 

Pomerene associations and that antitrust officials should 

not have a direct say in the certification process.

More generally, MPEAA is concerned that the origi 

nal purpose of Webb—Pomerene has been eroded over time due 

to uncertainties as to its continuing vigor. For that 

reason, it is of primary importance for Congress at this 

time to reaffirm its approval of the use of export trade 

associations in the strongest possible language. MPEAA 

believes that Congress could reinvigorate this whole area 

of law and provide a real impetus to the export trade by 

enacting legislation which clearly would reconfirm the 

vitality of the Webb-Pomerene concept as to export trade 

activities which have no substantial adverse effect on 

domestic competition.

Definitions - H.R. 7436 would amend the Webb- 

Pomerene definition of Export Trade so as to include "ser 

vices exported' in addition to exports of "goods, wares or 

merchandise.* The term 'service* itself is defined in a non- 

limiting manner to cover a broad range of service activities, 

including 'amusement services." MPEAA applauds this expanded 

definition which will permit the American service industries
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to fully participate in the export trade. HPEAA also favor 

ably notes that the definition of Antitrust Laws has been 

broadened to include all State antitrust laws and unfair 

competition laws. For completeness, consideration also might 

be given to the inclusion of those provisions of the Robinson- 

Pa tman Act which are not part of the Clayton Act.

Eligibility for Exemption/Guidelines - The draft 

would strike out Section 2 of the Webb-Pomerene Act, which 

simply states:

"Nothing contained in [the Sherman Act] 
shall be construed as declaring to be 
illegal an association entered into for 
the sole purpose of engaging in export 
trade . . . or an agreement made or act 
done in the course of export trade by 
such association, provided such asso-~ 
ciation, agreement, or act is not in 
restraint of trade within the United 
States, and is not in restraint of the 
export trade of any domestic competitor 
of such association: Provided, That 
such association does not ... do any 
act which artificially or intentionally 
enhances or depresses prices within 
the United States ... or which sub 
stantially lessens competition within 
the United States or otherwise restrains 
trade therein."

The draft legislation would replace this straightforward 

statement of exemption with several longer, complicated 

provisions. A new Section 2(a) purports to establish the 

basic standards as to the kinds of "export trade, export 

trade activities, and methods of operation of any association"
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which will be eligible for exemption. It first requires 

that such activities must "serve to preserve or promote 

export trade," suggesting that the authorities would be able 

to second-guess the business judgment of the applicant asso 

ciation and its members. It also specifically excludes 

certain broad categories of activities, set out in separate 

subsections. Although some of these basically appear to be 

restatements of existing Webb-Pomerene law, others are new 

and of questionable desirability.* Subsection (2) confirms 

that activities would not lose their eligibility for exemp 

tion unless they resulted in a "substantial lessening* of 

domestic competition or a 'substantial restraint* of the 

export trade of any domestic competitor. MPEAA believes

For example, Subsection (5), would exclude from eligibility 
•any act which results ... in the . . . resale within 
the United States" of goods or services exported. The 
film prints exported by HPEAA's members have a substantial 
useful life and, after entering worldwide circulation, 
occasionally may find their way back to this country or 
one of its territories. MPEAA really cannot control such 
occurrences, and surely they should not affect HPEAA's 
eligibility for exemption.

Subsection (6) for the'first time would exclude from 
eligibility for exemption any activities which "constitute 
trade or commerce in the licensing of patents, technology, 
trademarks, or know-how," except as incidental to the sale 
of goods or the export of services. While it does not 
believe that it is directly affected by this provision, 
MPEAA has not seen any explanation of it, and generally 
questions whether it is necessary to exclude the technology 
industries in this manner.
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that these really are the only limitations that are needed 

to prevent abuse, but is concerned that the subsection is 

phrased in terms of "results." This presumably would require 

the Secretary to make the difficult determination that the 

prohibited results probably would not occur. It also would 

permit the antitrust officials to oppose an applicant's 

eligibility on the basis of pure speculation as to possible 

adverse results of any contemplated association activity.

The situation is aggravated by the fact that this 

•Eligibility" section, while creating uncertainty as to 

the continuing validity of established principles, contains 

no concrete standards for the future. For it leaves the 

details of eligibility to be fleshed out in the form of the 

administrative "guidelines" to be promulgated later. The 

Secretary of Commerce thus is directed, after consultation 

with the Antitrust Division and the Federal Trade Commission, 

to issue guidelines for purposes of determining which "export 

trade, export trade activities and methods of operation of 

an association" will be eligible for exemption. The initial 

guidelines would not be available for at least four months 

and, thereafter, they would be reviewed and revised periodi 

cally.

Although Section 5 provides for public comment on 

the proposed guidelines, it appears that the authorities, 

in the final analysis, would-have almost total discretion in
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determining exactly what export associations will be per 

mitted to do and not do. The Administrative Procedure Act 

specifically does not apply, meaning that these basic ground 

rules essentially will be established by an informal process. 

There appears to be no mechanism for reviewing or challenging 

the guidelines as finally promulgated. HPEAA submits that 

it is completely unreasonable to permit the administrative 

agencies to legislate substantive law under the guise of 

guidelines. They should not be afforded such unlimited 

discretion to revamp existing law and thus recast the Webb- 

Pomerene exemption in their own image. In HPEAA'3 view, 

Congress should assert its will in a self-sufficient Act, 

eliminating the need for any "guidelines* which are designed 

to do more than assist applicants in the planning of their 

organizations and the preparation of their applications.*

Exemption — Section 2(b) of H.R. 7436 is the heart 

of the proposed legislation. It provides that:**

* As is normal, Section 11 provides for the promulgation of 
such further "rules and regulations as may be necessary 
to carry out the purposes of this Act."

** Section 5(a) of H.R. 5061 only provides exemption for 
the association itself and, further, is completely 
unacceptable in that it would make the whole association 
responsible for the misguided independent acts of any of 
its individual members. Surely, the entire immunity 
should not disappear merely because one member, without 
the knowledge or consent of the others, goes off on a 
frolic or a detour of its own.
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"lain association . . . and its members 
. . . are exempt from the operation of 
the antitrust laws as relates to their 
respective export trade, export trade 
activities or methods of operation that 
are specified in a certificate . . ., 
carried out in conformity with the pro 
visions, terms and conditions prescribed 
in such certificate and engaged in during 
the period in which such certificate is 
in effect." [emphasis added]

There can be no question that the draft legislation would 

impose rigid new restrictions on the operations of export 

trade associations and severely limit their flexibility. 

Section 2 of the Webb-Pomerene Act presently provides that 

the export trade activities of an association shall not be 

construed to be illegal, provided there is no domestic 

spill-over. This generalized immunity now would be turned 

upside down and replaced by rigid, pre-determined rules 

of permissible conduct, set out in black and white in a 

certificate.

As we read it, this proposed language would per 

mit a private party to sue and put in issue the scope of 

the immunity conferred by the certificate. It is difficult 

to see how the founders of any association, when starting 

out, could draft a sufficiently clear and comprehensive set 

of ten commandments to cover all aspects of its operation 

for the indefinite future, which would allow it to go about
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its business unchallenged. There would be continual ques 

tions about the proper interpretation of the provisions of 

the certificate, particularly as applied in new or changing 

circumstances and, consequently, a risk that parts of its 

operations might be held by some court to be unprotected. 

If the specifications are so tightly drawn as to remove 

all doubt, it would be impossible for any association to 

fit its day-to-day activities into the prescribed framework. 

If framed in more flexible terms, there inevitably would 

be borderline cases and problems which could be raised in 

private suits. And, if too general, the "specifica 

tions" would serve no useful purpose. In this day and age, 

the danger of private actions would create a greater deter 

rent to the formation of export associations than the threat 

of government action ever did.

Flexibility would also suffer in that any material 

changes in circumstances or resulting operations would require 

a new application, subjecting the association to again await 

the outcome of the certification process. It could not pro 

ceed in the meantime because, pursuant to Section 4(c), 

immunity would not attach until and unless the requested 

amendment was approved.

Webb-Pomerene associations must be able to react 

immediately in response to the changing requirements of 

foreign trade. Under the present law, an association is
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able to take prompt defensive action when threatened by an 

imminent government edict or confronted with concerted action 

on the part of a foreign cartel. The association must know 

that it can counter-move; it cannot be put in a position 

where it first must go back to the Secretary, nor where it 

must surmise that the requested amendment eventually will 

be approved. In short, MPEAA submits that the unwieldly 

certification system, which is proposed will prove to be 

completely unworkable.*

Showing of Need — Section 4 of the draft legis 

lation would require an association seeking certification to 

file a written application with the Secretary of Commerce. 

In addition to containing certain basic information about 

an association and its members, like that presently required 

under the Webb-Pomerene Act, Subsection (6) would require 

an application to describe all the:

The failure of Congress to establish a certification 
process when the Webb-Pomerene law was originally enacted 
was not inadvertent, since it rejected the following 
proposed amendment at that time:

'Before any association shall engage in 
business under this act it shall secure 
from the Federal Trade Commission a per 
mit to engage in such business, and said 
Commission is authorized to issue such 
permits and may, in its discretion, re 
fuse a permit to any association, and may, 
after hearing, cancel any permit issued.* 
(See the "Silver Letter', Advisory Opinion 
of the FTC, Aug. 6, 1924.)
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"domestic and international conditions, 
circumstances/ and factors which show 
that an association . . . and its acti 
vities will serve a specified need in 
promoting the export trade of the des 
cribed goods, wares, merchandise or 
services.* [emphasis added]

Before issuing a certificate to an association, the Secretary 

would be required to determine, after consultation with the 

Antitrust Division and the Federal Trade Commission,** that 

the association actually would serve such a specified need.

* Although H.R. 5061 also provides for certification, it 
does not require a showing of need.

** The antitrust authorities have a legitimate concern about 
any possible domestic spill-over, but MPEAA questions 
whether this is enough to justify their proposed heavy 
involvement in the certification process. The antitrust 
officials should not concern themselves with foreign 
effects for, as the Supreme Court has recognized, "(i]t 
is clear what Congress was doing [when it enacted the 
Webb-Pomerene Act]; it thought it could increase 
American exports by depriving foreigners of the benefits 
of competition among American firms, without in any 
significant way injuring American consumers." United 
States v. Concentrated Phosphate Export Ass'n, 393 U.S. 
199, 208 (1968). The Justice Department itself has 
recently recognized that "a very large proportion of 
international business transactions involving American 
firms and/or American markets usually will not involve 
violations of U.S. antitrust law because such trans 
actions will not adversely affect U.S. consumers or 
competitors." Guide from the U.S. Department of Justice, 
Antitrust and International Operations [1977] Trade 
Reg. Rep. (CCH) (266 Special Reports 5). This view, of 
course, is not binding on any private plaintiffs, which 
now may include foreign governments. Pfizer Inc. v. 
Government of India, 434 U.S. 308, reh. den., 435 U.S. 
910 (1978).
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The proposed need test would require the applicant 

association to speculate, and the various administrative 

agencies to prejudge, the future conditions which would 

justify an exemption. If events were not exactly as anti 

cipated, the status of the exemption might come into ques 

tion, leading to the very uncertainty which the proposed 

legislation is purportedly designed to prevent. Furthermore, 

the standards for finding need might be difficult to estab 

lish. Given the broad range of possible developments, the 

line between what is really needed and what might merely be 

preferred, would be difficult to draw.

Finally, the requirement to show a particularized 

need is entirely superfluous in view of the clear need to 

expand the American export trade, and thus to encourage and 

promote the formation of export trade associations, as set 

out in the Findings of H.R. 7436 itself. It seems safe to 

assume that American businessmen would not wish to organize 

an export association and consequently limit their own freedom 

in foreign markets, unless they themselves felt it would be 

beneficial to their foreign sales. There accordingly is 

no reason to require an export association to demonstrate a 

particularized need to the satisfaction of three different 

administrative agencies, which surely will have far less 

understanding of the business involved.
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The complicated certification procedure — The 

proposed certification procedure is so complex that it 

inevitably will cause considerable delays. When the Secretary 

of Commerce proposes to issue a certificate, he must first 

deliver a copy to both the Antitrust Division and the Federal 

Trade Commission. Within 15 days thereafter, either of these 

agencies may notify the Secretary of its intent to offer 

advice on the determination. The Secretary then must wait 

45 days before proceeding. In the event that the Secretary 

decides to issue a proposed certificate despite "disagreement" 

by the antitrust agencies, the exemption does not become 

effective until 30 days after issuance. During that interval, 

the antitrust agency presumably would bring an action under 

Section 4(e) for a temporary restraining order. In fact, 

this gives the antitrust officials an effective veto power 

over the issuance of a certificate. Few businessmen will 

wish to wait out these lengthy procedures and incur sub 

stantial cost, and still have to go to court to prove their 

case in the event that their application finally is not 

approved.

In HPEAA's view, the procedures for the issuance 

of certificates are so cumbersome, and would require so much 

paper work and time, and in the end would be subject to so
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much discretion by the agencies involved, that they will 

•surely discourage many businessmen from even making an 

attempt to avail themselves of the benefits of the Act. 

Such a result is hardly in accordance with the stated purpose 

of the draft legislation — i_.e_., "to encourage American 

exports by establishing an office within the Department of 

Commerce to encourage and promote the formation of export 

trade associations . . .."

Existing Associations —Section 8 of the draft 

Act is appealingly entitled "Automatic Certification for 

Existing Associations." Unfortunately, the text of the 

provision fails to deliver what the title has promised. 

Although probably unintentional/ this is not a true 

"grandfather clause", since it does not guarantee existing 

associations the right to continue to conduct their present 

export businesses without interruption. They rather would 

be required to file an application for certification within 

180 days after enactment of the new law. Although the appli 

cation evidently would have to be approved, unless it showed 

on its face that the association was not eligible, the same 

review procedures and unknown standards appear to apply. 

The antitrust officials presumably would have an opportunity 

to express their views, and certification accordingly would
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not be automatic. Since no Webb-Pomerene protection or other 

immunity is provided for the interval between the date of 

enactment of the new law and the eventual issuance of a 

certificate/ the only safe course for existing associations 

would be to close down their operations in the meantime. 

MPEAA respectfully suggests that the following 

grandfather clause would provide the protection which it 

believes is intended:

Automatic Certification for Existing 
Associations^All existing associations 
registered with the Commission as provided 
in the Webb-Pomerene Act, shall be auto 
matically certified on the date of enact 
ment of this Act. The files of all such 
existing associations shall be transferred 
forthwith by the Commission to the Secretary, 
and administrative responsibility in respect 
of any pending matters regarding any such 
existing associations shall vest in the 
Secretary as of the date of enactment of 
this Act.

Modification to Comply with Onited States 

Obligations — Section 10 provides that the Secretary of 

Commerce may require an export association to modify its 

operations so as to be consistent with any international 

obligations which the United States might undertake by 

treaty or statute subsequent to certification. The effect 

of this provision would be to delegate to the Secretary a 

part of the treaty-making power. As recommended by the '
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Business Advisory Panel, the question as to the legal effect 

of the treaty itself should be left to judicial determination.

Task Force Study — Section 12 provides for review 

of the revised Act by a special Presidential Task Force 

seven years after the date of enactment. In MPEAA's opinion, 

seven years' experience will not be sufficient to permit a 

useful examination of the benefits which eventually can be 

achieved. As a practical matter, it seems likely that many 

may hold back initially to see how others fare under the 

procedures provided in the draft Act. Moreover, a new 

association would require a minimum of 5 years in operation 

before any valid information about its activities would be 

available. The Task Force therefore will not be able to 

draw any meaningful conclusions after only seven years. 

MPEAA submits that ten years would be a far more practical 

time period in which to evaluate the proposed new legislation.

CONCLUSION; AN ALTERNATIVE

It is apparent from the present legislative ef 

fort that there is now a basic realization both in the 

Administration and in the Congress that this country must do 

everything it can to expand its export capabilities. All 

also recognize that this is a matter of utmost urgency, and 

there appears to be a general consensus that Webb-Pomerene
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associations could play an important part in this essential 

national effort. Interestingly, businessmen and lawmakers 

alike accordingly are urging that the benefits of the Act 

should be extended to our service industries and that admin 

istration of the Act should be transferred to Commerce, 

which has as one of its responsibilities the development 

and promotion of United States exports.

For all of the reasons set out above, MPEAA submits 

that the draft legislation must be simplified and shortened 

if it is to achieve its intended purpose. As a matter o£ 

fact, all of the desired objectives could be achieved promptly 

through simple amendment of the Webb-Pomerene Act. All that 

is really necessary is for Congress to make a strong statement 

of purpose like that contained in H.R. 7436. It then would 

add the words "and services" after "goods, wares or merchan 

dise" in the definition of "export trade" in Section 1 of 

the Webb-Pomerene Act, and simultaneoulsy substitute the 

"Department of Commerce" for the "Federal Trade Commission" 

tn Section 5. The rest of the Act could remain unchanged.

Aside from the simplicity, such a modification would 

serve as a strong reaffinflation of Congress 1 support for Webb- 

Pomerene and thus provide the kind of positive clarification 

which is called for in the present climate. Such an amendment
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would achieve the desired purposes and would have the added 

advantage of preserving the existing interpretations and pre 

cedents which have been developed over the years.

Respectfully submitted.

MOTION PICTURE EXPORT 
ASSOCIATION OF AMERICA, INC.

Attachment: Report of the
Business Advisory Panel
on Antitrust Export Issues,
January 10, 1979

66-212 0-80-20
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REPORT OF THE 
BUSINESS ADVISORY PANEL

ON 
ANTITRUST EXPORT ISSUES

January 10, 1979

RECOMMENDATIONS

1. The Webb-Pomerene Act should be retained 

at the present time.

2. The Webb-Pomerene Act should cover the 

export of services.

3. The FTC and the Antitrust Division should 

use their investigative powers fully to determine whether 

any Webb-Pomerene associations have a domestic anti 

competitive effect, and, where appropriate, action should 

be taken against any associations which abuse their antitrust 

exemptions.

4. Consideration should be given to an amendment 

of the Webb-Pomerene Act along the following lines: At 

such time as the United States undertakes international 

obligations by treaty or statute, to the extent that the 

operations of any Webb-Pomerene associations are inconsistent 

with such international obligations, the Justice Department 

shall be authorized to seek a declaratory order from a 

United States District Court directing that those associations 

thereafter modify their operations so as to be consistent 

with such international obligations.
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DELIBERATIONS

The Business Advisory Panel on Antitrust Export 

Issues was created on October 27, 1973, to report .to the 

National Commission for the Review of Antitrust Laws and 

Procedures. The National Commission is charged with 

reviewing "the desirability of retaining the various 

exemptions and immunities from the antitrust laws." The 

only antitrust exemption relating directly to export is 

the Webb-Pomerene Act, which grants a limited immunity from 

antitrust laws to qualifying export associations. Therefore, 

the Panel's deliberations were focused on the question of 

whether to repeal, modify or expand the Webb-Pomerene 

Act.

The Panel held a full-day meeting on November 3, 

1978, and again on December 1, 1978. The Panel received 

considerable material representing differing viewpoints. 

A list of the materials appears as Attachment B to this 

report. The Panel also heard oral presentations by 

representatives of the Department of Commerce and the 

Antitrust Division of the Department of Justice. The 

experiences of the members of the Panel in the area of exports 

and antitrust law also helped.

Because time constraints did not permit a full 

report by the Panel for the Commission's deliberations 

on December 7, 1978, a letter summarizing the Panel's
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recommendations was submitted to the'Commission on 

December 5 (Attachment A to this report). 

FINDINGS

The growth of economic interdependence between 

nations, reflected by increasing exports, imports and 

foreign investments by all nations, has been dramatic. 

The United States' increased reliance on imports has put 

a requirement on tj.S. industry, through both exports and 

investments, to earn abroad the amounts required to balance 

the payments made by Americans to foreign exporters and 

investors.

The government should adopt a policy of support for American 

companies competing in international markets, there need be no 

basic conflict between such policy objectives and the anti 

trust objective of promoting competition. Policies genuinely 

promoting effective international competition by American 

companies can have beneficial effects on jobs and prices 

domestically and, by assisting in maintaining a healthy 

American economy and encouraging U.S. participation in the 

world market, will have beneficial effects on imports and 

domestic competition.

The Panel pointed out in its letter of December 7, 

1978 (Attachment A), that there existed antitrust export 

issues capable of having a more significant impact on 

exports than Webb-Pomerene. While the Panel did not have
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the time to fully explore these issues or reach any 

conclusion, a separate statement on these issues by 

Panel members Beshar, Dabney, Kennedy and Valenti is 

included as Attachment C to this report.—

Although there are many steps which might be taken 

by the U.S. Government to foster beneficial export activity, 

the Panel's mandate is limited to consideration of the 

existing antitrust exemption in the export area — the 

Webb-Fomerene Act. This Act was designed to allow American 

firms, particularly smaller firms, to join together in 

their exporting activities without fear of prosecution 

under antitrust law. It was aimed particularly at allowing 

U.S. firms to operate on an equal plane with foreign 

cartels which were either competitors or customers.

The Act has had but limited success, witness its 

use by only a small and decreasing percentage of exporters. 

Presently, Webb-Pomerene associations only account for 

about 1-1/2% of total exports.

On the other hand, the Act is felt to be of 

importance to several industries, such as the movie industry. 

These industries have not only had to compete with or sell 

to foreign cartels, the original concern of the drafters 

of the Act, but increasingly have had to compete with or 

sell to foreign governments favoring their own interests.

Panel member Hawk, concurring generally.
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These governments have sought to impose discriminatory 

taxes, to require the uneconomic use of local industries 

or interests and to take numerous other steps which 

exploit the foreign governments' superior bargaining 

position over American companies operating individually 

abroad. The Webb-Fomerene Act allows American industries, 

by taking joint action, to deal more effectively with 

these foreign governments. The Act also allows.American 

companies to share the rapidly escalating costs, of bid 

preparation, market analysis, financing, and risk-taking 

in the international market. Thus, the Act appears to 

serve its intended purpose in some industries.

On balance the Act probably has a desirable impact 

on American export activity and on the present balance of 

payments problems. The 1 argument made by some that the 

Act is not having any of its intended beneficial effects 

must be rejected.

Similarly, arguments that the industries using 

the Act could function outside the Act without risk of 

antitrust liability or that the industries could rely 

instead upon the Justice Department's business review 

process do not seem supported by the record. The activities 

of most export associations may be lawful under the anti 

trust laws, independent of their Webb-Pomerene status;
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however, the Act provides a certainty of antitrust immunity 

which is necessary in order to proceed on many transactions, 

agreements, or other actions designed to increase exports. . 

The Antitrust Guide for International Operations is a helpful 

step in resolving questions on many types of export activity 

and should be periodically edited and more widely distributed. 

However, the Guide alone does not and can not cover many 

complex and difficult situations which often concern 

exporters.

It is also hoped that efforts to bring about closer 

communications between the Antitrust Division and the 

private antitrust bar will be continued. However, the 

business review process has not shown itself to be an 

adequate substitute for Webb-Pomerene. First, the process 

is viewed to be time consuming. Many overseas projects 

and negotiations cannot await the apparent delay inherent 

in obtaining an adequate business review letter in a 

complex situation. Second, the receipt of a business review 

letter does not protect the recipient from a private anti 

trust action or from a change in government policy resulting 

in prosecution. Third, business review letters have not 

historically been general enough to cover the many possible 

problems which an industry may face in its efforts to 

establish or maintain an export market. Thus, while the 

business review process is useful in some cases and should
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be expanded, it cannot presently be deemed an adequate 

replacement for the Act.

The two principal arguments which have been raised 

for repeal of the Act are the following: (1) Webb-Pomerene 

associations, because they generate constant communications 

and agreements between competing companies, tend to foster 

anticompetitive "spillover" effects within the United 

States. (2) The existence of the Webb-Pomerene Act makes 

it more difficult for American negotiators engaged in 

international negotiations to obtain bilateral and multi 

lateral international agreements prohibiting or discouraging 

anticompetitive cartels in the world market.

The evidence presented to the Panel to support 

these two arguments was not sufficiently compelling to 

justify repeal of the Act. Because these arguments have 

been raised often by the Antitrust Division, representatives 

of the Division were asked to present evidence to the 

Panel in support of their arguments. Oral presentations 

were made by Doug Rosenthal, Chief of the Foreign Commerce 

Section of the Antitrust Division of the Justice Department, 

and Joel Davidow, Director of Policy Planning at the 

Antitrust Division.

With respect to the Act's potential domestic 

anticompetitive spillover effect, where solid evidence of
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such am effect can be found, the Antitrust Division or 

the FTC has the power to bring an action to enjoin the 

association's anticompetitive conduct and punish the 

offenders. The Act itself declares that the antitrust 

exemption applies only where the association does not 

restrain the export trade of any domestic competitor of 

the association/ and that the association cannot enter into 

any agreement, or do any act that artificially or intentionally 

enhances or depresses prices within the United States of 

commodities of the class exported by such association, or 

which substantially lessens competition within the United 

States or otherwise restrains trade therein. A few actions 

against Webb-Pomerene associations have been brought in 

the past, but there may be a need for more vigilant over 

sight. Accordingly, the elimination of the Act, which is 

benefitting some American industries, cannot be justified 

by suspicions of a spillover effect. The economic and 

market impact of these industries can be more closely 

scrutinized. Where evidence of a spillover effect exists, 

available remedies can be used.

With respect to the Act's potential inhibiting 

effect on negotiations, the Panel was presented with 

representations that, in certain negotiations at the 

United Nations on the subject of codes of international
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business conduct, the existence of the Act has hampered 

the ability of American negotiators to obtain agreements 

from foreign countries to terminate their unfair business 

practices and support international codes of business 

conduct. However, the Act's existence was not shown to 

be more than one of many obstacles to these negotiations. 

Foreign governments are aware that treaties negotiated 

with foreign nations and ratified by Congress would be 

controlling as to Webb-Poraerene associations. Unilateral 

repeal of the Act would not be likely to improve the 

United States' ability to negotiate for pro-competitive 

concessions from foreign nations. If necessary, any real 

embarrassment.or inhibition to negotiations caused by the 

Act could be overcome by adding language to the Act clearly 

stating that any conduct prohibited by bilateral or multi 

lateral obligations undertaken by treaty or statute would 

not be protected by the Act.

Satisfactory solutions are therefore available for 

the two problems raised by those seeking repeal of the 

Act. Repeal of the Act at this time seems an overly broad 

solution which would destroy unnecessarily the benefits 

thought to be derived from the Act. Limited though they 

may be, these benefits should be retained.
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There has been increasing support for a proposal 

to modify the Act to make the Webb-Poraerene exemption 

dependent upon a showing of need or "good cause." There 

is much to commend a needs test. A requirement to show 

good cause could assure that the benefit of antitrust 

exemption would be extended only in those cases where such 

an exemption was necessary to assure the ability of 

American companies to compete and operate successfully 

in the world market.

There are several problems with a. needs, test. 

First, it might require the proposed association to 

speculate and the administering agency to judge the future 

conditions which would justify an exemption. If conditions 

were not exactly as anticipated, the status of the exemption 

might come into question, leading to the very uncertainty 

which the Act is designed to prevent. Second, standards 

for finding need might be difficult to establish. As the 

wide variety of different situations present themselves,

the line between what is needed and what is merely preferred
\

might be difficult to draw. Finally, attempts to impose 

strict limitations on the type of export-related activity 

which might be undertaken by an association could destroy 

the flexibility which is important in the successful 

operation of such associations. Absent further research,
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a needs test would appear to be procedurally and substan- 

tively difficult to draft and to administer.

. There has also been increasing support for 

extension of the Act to include services. Services are 

an increasingly important form of export and a large 

percentage of exports today are projects involving both 

goods and services. No one has argued that the Act should 

not include services to the same extent as goods, and 

there is no logical reason to exclude services from the 

coverage of the Act. The Act should thus be extended to 

include services. The Antitrust Division has advised 

previously that it is unlikely that the Act now covers 

services. The Panel is not in a position to reach any 

conclusions on such a legal issue. However, the Act should 

be interpreted to include services if possible, or if 

necessary, the Act should be amended to specifically 

include services.
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CONCLUSIONS

The increased market interdependence between nations 

is causing profound consequences for the United States. 

To maintain our domestic economy, American industry must 

increase its participation in world markets. We must 

devote more effort to exports. The Webb-Fomerene Act is 

felt to assist exporters, albeit in a very limited way, 

by removing the threat of antitrust litigation from the 

list of factors which inhibit export activity. • Until better 

solutions are offered the Act should be retained and should 

be extended to cover services, an increasingly important 

form of export.

The alleged adverse side effects of the Act should 

be met head-on. If there is domestic anticompetitive 

spillover, it should be uncovered and terminated. If 

there is foreign disapproval of Webb-Fomerene exemptions, 

bilateral treaties removing both the exemptions and the 

circumstances which necessitate the use of those exemptions 

should be negotiated.



APPENDIX 2

SUPPI^EMENTAL STATEMENT OF THE PHOSPHATE CHEMICALS EXPORT
ASSOCIATION, INC.

He are grateful to the Committee for this 

opportunity to present at greater length our views on 

the export trade legislation proposals currently pending 

before it,— and, in particular, those portions which 

would affect the present antitrust exemption for export 

trading companies as set forth in the Webb-Pomerene Act.- 

As noted in the oral presentation of William M. Rohrer, we 

wholeheartedly suport the efforts of this Committee to 

extend the benefits of the Webb-Pomerene exemption to 

cover services, and to widen the area of certainty within 

which associations operate.

Our particular concern, however, is that the 

. proposed language in the various bills before the Committee 

might well narrow the scope of the present exemption, 

inadvertently imposing unwarranted rigidity on the opera 

tion of Webb-Pomerene Associations and — most seriously 

— potentially jeopardizing the operations of existing 

Associations. At a minimum, we believe that a true grand 

father clause which would automatically continue the 

present Webb-Pomerene exemption in full force and effect 

for existing associations, is essential to protect and 

ensure their continued successful operation.

(314)
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In this written statement we will explain at 

greater length why the present wording of the various 

bills — and, in particular, the wording of Title II of 

H.R. 7436/S. 2718 which is supported by the Administration

— is inadequate to meet our concerns. These are best 

understood in the context of the rationale for the present 

Webb-Pomerene Act, and the history of recent efforts to 

change it.

Rationale of the 1918 Export Trade Act
- Equally Applicable Today_________

The present Webb-Pomerene Act was in large part 

the outcome of an exhaustive study undertaken by the Fed 

eral Trade Commission shortly after its own active forma 

tion in 1915. In a 1916 report to Congress, the Commission 

observed that American exporters were encountering overseas 

combinations of producers, dealers and purchasers and con 

cluded that there would be tangible advantages in encourag 

ing cooperative efforts in American export trade.

The words of 1916 hold equal force for the export 

markets of today where U.S. producers encounter legalized 

cartels, socialized industries, state-owned competitors 

and purchasers and other economic entities enjoying greater 

than arm's length support from their host governments:

"If Americans are to enter the markets of 
the world on more nearly equal terms with their 
organized competitors and their organized cus 
tomers, and if small American producers and
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manufacturers are to engage in export trade on 
profitable terms, they must be free to unite 
their efforts.

"Without any export organization, food 
stuffs and raw materials can readily be sold 
at some price, but to avoid needless expense 
in distribution, to meet formidable foreign 
buying organizations, and to insure profitable 
export prices, cooperation among American pro 
ducers of such commodities is desirable.

"In the sale of factory products, coopera 
tion is even more desirable. Such goods must 
be advertised, demonstrated, and a market 
created abroad, often in the face of the keen 
est competition from great combinations of 
foreign manufacturers. Obviously only strong 
organizations can undertake this contest. If 
groups of American manufacturers and producers, 
either of competing or of noncompeting goods, 
can combine their efforts, they can share the 
cost of developing new markets, establish 
themselves firmly, extend credit more readily 
to foreign customers, and compete more success 
fully with foreign syndicates and cartels."!/

On the basis of the FTC study. Congress determined 

after lengthy and exhaustive debate that a limited statutory 

antitrust exemption was appropriate to encourage cooperative 

effort. Arguments as to whether existing antitrust laws 

would actually bar such cooperation, or whether the exemption 

was technically unnecessary were considered and rejected:

"It is not the purpose here to make a 
legal argument upon the question whether our 
existing antitrust laws do or do not permit 
the things authorized to be done by this 
bill. The Federal Trade Commission after a 
careful study of trade conditions has not 
been able to give clear assurance to the 
exporting interests that the formation of 
common selling agencies for the foreign 
trade, by contract, made between different 
manufacturers or producers would not come
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within the prohibitions of existing law. 
Sufficient doubt exists in the minds of 
those engaged in this trade to prevent 
them from undertaking it, and the practical 
effect is the same as if it had been set 
tled that such organizations are prohibited 
by existing laws." i>

Again, the words of the past are equally cogent 

today. Despite recent statements by the Justice Depart 

ment's Antitrust Division that the Webb-Pomerene exemption 

is mere surplusage and that "no legislation is needed to 

create an antitrust exemption for trading companies,"—' 

this is simply the view of one administration agency, not

the law of the land. It does not address the problem of
6/ 

private parties, and public foreign entities," who may

choose to bring suit. As the Division's recent Foreign 

Commerce Chief has admitted,

"We have stated in the Guide [Antitrust 
Guide for International Operations] that where 
there are truly no effects in commerce or 
effects injuring United States persons, we do 
not see that it is an appropriate case for the 
exercise of United States jurisdiction. But 
we have also conceded that this is a question 
which has not been precisely addressed by the 
Supreme Court and it is possible that our view 
will not be the law if and when the Supreme 
Court addresses the question. "I/

Since its enactment, the Webb-Pomerene exemption 

has been the subject of several careful public reviews. 

Previous Congresses have considered bills which would have

changed and narrowed its scope, and decided not to enact
8/ them.— An exhaustive study was made in 1955 by a special

Attorney General's Committee to Study the Antitrust laws.

66-212 0 - 80 - 21
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It concluded that the Webb Act was of benefit, and 

"... that the act may well be retained until facts are 

adduced to show some changes in the present pattern abroad 

of state controlled buying agencies, state monopolies, and

other combinations now part of the cartel policy prevalent
I/ 

in many parts of the world."

Efforts by the Justice Department to 
Eliminate or Narrow the Act

Despite the fact that U.S. exporters still encoun 

ter foreign combinations of market power -- both buying and 

selling — which with the frequent support and encouragement 

of host governments thwart the efforts of U.S. exporters to 

market U.S. goods and obtain the best possible price, the 

Antitrust Division of the U.S. Department of Justice has con 

sistently opposed retention of the Webb-Pomerene exemption. 

As the recent Chief of its Foreign Commerce Section Douglas 

Rosenthal observed at an International Trade Seminar "I think 

you all appreciate that the Justice Department is not the 

greatest defender of the Webb Association."!2/

Prior to its most recent participation in the fram 

ing of H.R. 7436/S. 2718, the Justice Department's efforts to 

eliminate or narrow the exemption most recently manifested 

themselves in connection with the deliberations of the National 

Commission for the Review of Antitrust Laws and Procedures 

(the "NCRALP"), a body chaired by then-Assistant Attorney 

General John Shenefield (head of the' Department's Antitrust
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Division), and staffed by personnel from the Department.

The NCRALP was given a wide-ranging directive 

to review procedural and substantive rules of law and 

"the desirability of retaining the various exemptions and 

immunities from the antitrust laws. . . ."— It quite 

obviously could not review all exemptions in depth, and 

therefore chose to concentrate on insurance and trucking. 

Actual hearings on the Webb-Pomerene exemption lasted about 

two hours, and only three witnesses testified.

Largely as a result of concerns expressed by the 

Commerce Department and others that the NCRALP was giving 

inadequate attention to export issues. President Carter 

named a Business Advisory Panel on Antitrust Export Issues 

(the "Advisory Panel") on October 27, 1978. The Advisory 

Panel devoted its full attention to the Kebb-Pomerene exemp 

tion. Among those who testified were representatives of the 

U.S. Department of Justice, who argued for outright repeal 

of the Webb-Pomerene Act.—/

After full consideration, the Advisory Panel con 

cluded that while the Webb Act had enjoyed only limited 

success, it was of considerable importance to several indus 

tries and served its intended purpose in that context.— 

The Advisory Panel conclusively rejected the argument that 

the Webb-Pomerene Act was not having any of its intended 

beneficial effects, and in the end, it was not convinced by 

the arguments of Justice Department respresentatives that
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the exemption should be repealed:

"'I hear you, but I don't know if I agree,' 
former Federal Trade Commissioner Mary Gardner 
Jones told Mr. Rosenthal [Department of Justice 
Antitrust Division Foreign Commerce Chief]. She 
said she kept on hearing theoretical arguments 
but little real evidence of abuse."ii/

The Advisory Panel decided that there were safeguards enough 

in the present statute against antitrust violations.

Largely because of the recommendations of the 

Advisory Panel, attempts to secure an NCRALP recommendation 

for outright repeal of the Webb-Pomerene Act were not 

realized, and the NCRALP final report prefaced its analysis 

of Webb-Pomerene with the caveat that it "was not able to 

examine these issues at length" and recommended further 

study.

Despite this recognition — and the strong suppor 

tive statement of the Advisory Panel — the overall tone of 

the NCRALP report was strongly negative and suggested that 

there be "a. legislative reexamination of the necessity of 

such an exemption" and that, if retained, any reformulated 

immunity "be made contingent on a showing of particularized 

need." Elsewhere, the NCRALP report stated that "the bur 

den of proof justifying special treatment ought to be on 

those seeking such treatment."—

Significantly, not all members of the NCRALP con 

curred in this report. In his separate views which were 

filed with the Commission Report, Senator Javits argued that
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inadequate attention had been given to antitrust export 

issues. Commenting on the proposed requirement that 

applicants show a "particularized need", the Senator 

from New York stated that "in my view, if we adopt these 

recommendations for substantive and procedural change, we 

will lessen, rather than increase, the vitality of compe 

tition in the marketplace."

Senator Javits' separate remarks supported the 

approach of the Advisory Panel, which "recommended that we 

not only continue the Webb-Pomerene exemption, but that 

we expand it to include services." Moreover, he observed 

that

"If individual applicants were required, 
let us say, to make this showing to the anti 
trust enforcement agencies — I think the 
Webb-Pomerene exemption would become quickly 
moribund. However, should Congress conclude 
that such amendment to the Act is advisable, 
I would urge that Congress make clear that 
this review be made by an agency of the Execu 
tive Branch with broader concerns (i.e., inter 
national trade and international monetary 
issues) than antitrust enforcement. Such an 
agency would be more likely to consider the 
President's stated objective of increasing U.S. 
exports and more considerate of the problems 
encountered by U.S. business in international 
trade."1£7

The Senate Bill

In early 1979, Senator John Danforth, joined by 

Senators Bentsen, Javits and Mathias, introduced S.864, the 

provisions of which ultimately were modified to become 

Title II of H.R.7436/S.2718. On September 18, 1979, they
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testified before the Senate Subcommittee on International 

Finance of the Committee on Banking, Housing and Urban 

Affairs, and unanimously stated that the purpose of the 

bill was to expand the Webb-Pomerene Act'3 coverage, trans 

fer its administration to the Department of Commerce which 

would be charged with promoting the formation of export 

trade associations and preclearing them for broadened anti 

trust immunity for acts within specified guidelines. The 

role of enforcement agencies in the certification process 

was to be advisory only, although S.864 did authorize them 

to challenge the certification once granted.*

Totally absent from the bill or the statements of 

its sponsors was any indication that a showing of 'particu 

larized need" or any other stringent justification had to 

be made in order to obtain the benefits of the exemption. 

Far from calling for a reexamination of the Webb-Pomerene 

exemption, S.864 proceeded from the premise that the exemp 

tion was necessary but for some reason was not being util 

ized to its fullest potential. Indeed, one of the frequently 

cited reasons for this situation was the perceived hostility 

of the U.S. Justice Department. -Nevertheless, in oral testi 

mony, a representative of the Department of Justice character 

ized the bills- as containing a justification requirement,

* Bills were also introduced by Senators Roth and Inouye, 
reflecting the same general goal of broadening Webb- 
Pcmerene utilization.
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stating

"We do support that portion of two of 
the bills that would require particularized 
need showing by applicants for antitrust 
exemption. Applicants should have to cone 
in and explain what it is about the way they 
propose to [operate] that would be questioned j^/ 
and for which [there is] need for an exemption."—

This position was echoed by the Federal Trade Commission 

representative who argued that "the Subcommittee should 

give serious consideration to proposals that provide for a 

limited certification — and immunity — based on a showing 

of need."—/

Both Justice and the PTC did not address the fact 

(as found by the Advisory Panel) that existing law provides 

fully adequate protection against anti-competitive impact in 

the domestic market or on domestic competitors -- protection 

which was to be continued by the pending bills. Rather, 

efforts were pressed to inject the enforcement agencies into 

the formative certification process, so that the creation of 

new Webb-Pomerene Associations could be blocked ab initio.

In the full Committee markup held on Hay 12, 1980, 

provisions were inserted requiring that any certification and 

antitrust immunity be contingent on a showing and determina 

tion of "specified need", and that Webb-Pomerene operations be

confined within "specified" permissible activities listed in
197the certificate.— The full Committee report which accompa 

nies S.2718 states that Title II thereof provides antitrust 

immunity
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"only when; 1) the proposed export 
activities are determined not to be 
in violation of specified antitrust 
standards; 2) there is an established 
need for the immunity; and 3) the 
association or company successfully 
completes the certification process 
required in the bill. "22.'

Most significantly, the final S.2718 markup also granted 

a last minute Administration request to allow either the 

Justice Department or the FTC preliminarily to block cer 

tification and immunity by way of court action on the basis 

of hypothetical arguments that a prospective Association 

might violate standards of the Act, or is not "needed" to 

preserve or promote export trade.—

The Proposed Legislation May Discourage 
Formation of New Export Associations

After reviewing the track record of the enforce 

ment agencies on legislation relating to Webb-Pomerene, there 

can be little doubt but that the language of the current bill 

supported by the Administration (H.R. 7436/S. 2718), if 

enacted, may well be used in efforts to discourage the forma 

tion of export trade associations. There is no guarantee that 

the preliminary injunctive power granted these agencies in the 

certification process will not be utilized as a means of 

insisting that a "particularized need" be proven. Moreover, 

subtle changes in the language of the bill describing the 

exemption could well be used as an additional vehicle to narrow 

the exemption. The uncertainties these changes introduce are



325

compounded by further provisions under which future guide 

lines, which may serve as additional barriers to certifica 

tion, will be promulgated.

These aspects of the bills raise grave questions 

as to whether the legislation will achieve its intended 

purposes of (1) dispelling business perceptions of "thinly 

veiled hostility" on the part of enforcement agencies and 

(2) encouraging formation of new export trade entities.— 

Prospective new export ventures may well be discouraged by 

the increased amounts .of red tape, the likelihood that 

enforcement agencies may intrude in the process to second- 

guess the determination of businessmen that there is a need 

for the entity they propose to form, and the rigidity of 

limitations to "specified" certified activities.

In his oral testimony, Mr. Valenti of the Motion 

Picture Export Association, argued that the proposals before 

this Subcommittee are too complex, and that in order for 

Webb-Pomerene Associations to succeed, the exemption should 

be kept as simple as possible. We would support any amend 

ment to the proposed bills which would simplify the proce 

dures for obtaining the Webb-Pomerene exemption and, in 

particular, would strongly suggest that the Subcommittee 

consider modifications which would keep the present benefits 

of the Webb-Pomerene Act intact for all, extend its coverage 

to services, and transfer its administration to the Depart 

ment of Commerce.
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Minimum Requirement; A True Grandfather Clause

Our very practical and immediate concern, however, 

is the absence from all bills of a true grandfather clause 

which would automatically continue the present Webb- 

Pomerene exemption in full force and effect for existing 

Webb-Pomerene associations. As Mr. Rohrer testified in his 

oral presentation, anything short of continuation of present 

Webb-Pomerene immunity unnecessarily and unjustifiably 

threatens our existence — and inequitably jeopardizes the 

substantial investment of time, money and foregone opportun 

ities which our Members made in reliance on the continuation 

of the Webb-Pomerene framework of statute and case law in 

existence since 1918.

The current bill supported by the Administration 

does not contain a real grandfather clause. Indeed, although 

Ambassador Hormats in oral testimony stated that Section 8 of 

H.R. 7436/S. 2718 would take care of the concerns of existing 

associations, he then went on to qualify his testimony by 

stating that "most, if not all, [existing associations] could 

be certified under that section."— The uncertainty which 

Mr. Hormats' qualification reflects is, of course, precisely 

the ambiguity which causes our deepest concern.

In point of fact. Section 8 of H.R. 7436/S. 2718 

is not an automatic continuation of the status quo, but 

requires existing associations to file an application for 

certification and go through the same process to which new
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entities must submit. Although their application is to be 

granted "unless such application shows on its face that the

association is not eligible for certification under this
24/Act,"—this is no guarantee against challenge by the enforce 

ment agencies based on hypothetical arguments that an applica 

tion is on its face involved. And there is no provision 

against suspension of antitrust immunity during the applica 

tion process and any challenges to certification.

Merely making certification automatic for existing 

Associations does not, under the present proposals, alleviate 

our concerns. The criteria which would be applied to existing 

Associations are different from the ones under which they cur 

rently operate. As noted in the Committee report, S.2718 

(H.R. 7436)

"adds two new substantive standards, requested by 
the Department of Justice, to the Webb-Pomerene 
Act — a requirement that the export trade must 
not constitute trade or commerce in the licensing 
of patents, technology, trademarks or know-how, 
and that the export activities must serve to pre 
serve or promote export trade. "±2/

These new standards might well provide the vehicle for a chal 

lenge at any time to the continued operations of existing 

associations simply because they are "commercially unnecessary" 

or not the "least anticompetitive alternative," despite the 

fact that commercial judgments are better left to businessmen, 

and that the existing provisions of the Webb-Pomerene Act 

adequately guard against antitrust abuse.
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In addition to the new "need" standard, other 

subtle changes in bill language shift the focus of pre 

cluded anticompetitive domestic impacts from "intent" 

to results.—' The current exemption allows export trade 

activities provided they do not "artificially or inten 

tionally" affect U.S. prices,—' standards which business 

men can understand and comply with. The new bills would
28/ preclude acts which "unreasonably" affect U.S. prices—' — a

standard which provides considerably less guidance to the 

businessman.

We fear that these subtle changes could substan 

tially chill the good-faith operations of export trade asso 

ciations. The leading Court decision construing the present 

Webb-Pomerene Act has held that

"... it may very well be that every success 
ful export company does inevitably affect adversely 
the foreign commerce of those not in the joint 
enterprise and does bring the members of the enter 
prise so closely together as to affect adversely 
the members' competition in domestic commerce. 
Thus every export company may be a restraint. But 
if there are only these inevitable consequences an 
export association is not an unlawful restraint. 
The Webb-Pomerene Act is an expression of Congres 
sional will that such a restraint shall be permitted. 
And the courts are required to give as ungrudging 
support to the policy of the Webb-Pomerene as to the 
policy of the Sherman Act."22/

Although the Senate Committee report states that "The substan 

tive law of antitrust as modified by the Webb-Pomerene Act has 

not been altered,"1£/ different statutory language coupled 

with the avowed goal of enforcement agencies to limit the use
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of statutory exemptions, inevitably injects an element of 

uncertainty as to the continued viability of existing case 

law.

Finally, the proposed legislation would deprive 

existing associations of the flexibility to respond to new 

export market situations which the current V7ebb-Pomerene Act 

affords. Terms of the statutory exemption notwithstanding, 

additional — and at this stage unpredictable — administra 

tive guidelines would limit an association's freedom of 

operation. Since operations of a certified association would 

be confined to the "specified" activities and methods of oper 

ation contained in a certificate, new marketing problems 

would either have to await amended certification via a cumber 

some administrative process before solution or require that an 

association respond at its peril. In short, deprived of the 

certainty of a statutory exemption, export trade associations 

would face the new uncertainty of whether a proposed export 

trade action was within the terms of certification (and hence 

exempt) or outside the terms of a certification (and there 

fore subject to full antitrust liability).

For all of these reasons, we believe it is essential 

for the continued viability of existing Webb-Pomerene associa 

tions that any enacted legislation contain a clear and unambig 

uous grandfather clause which, unlike Section 8 of H.R. 7436/ 

S. 2718, accomplishes the following:
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1) Continues the existing Webb-Pomerene 

statutory exemption in full force and effect 

for present associations, provided they con 

tinue to file annual reports with the Secretary 

of Commerce. This would insure that all present 

associations will retain the current flexibility, 

on which their members relied before investing 

time and resources; and as it would not in any 

way enlarge the existing antitrust exemption, it 

would seem fairly free from objection.

2) Additionally provides that existing associ 

ations may also apply for certification under the 

provisions of the new Act, which certification -- 

in view of their demonstrated successful existence 

on the export marketplace -- would be automatic. 

An existing association automatically certified 

under this provision would, of course, be subject 

to review under the provisions of the new Act, but 

the existing Webb-Pomerene statutory exemption would 

remain as a protective backup to its operations.

As noted in our oral testimony, we believe that the 

goals which underly the various export trade proposals now before 

this Subcommittee are laudable, and we fully support those positive 

actions which would expand the exemption to include services and vest
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administrative responsibility in the Department of Commence where 

its benefits can be better promoted. He believe, however, that the 

success of the past provides the best foundation on which to build 

for the future. We are therefore hopeful that the Subcommittee will 

clarify the proposals currently before it with an unequivocal grand 

father provision assuring the continued successful operation of 

existing Webb-Pomerene Associations.
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29/ See United States v. Minnesota Mining and Mfg. Co., 94 F.Supp. 
947 at 965 (D.Mass. 1950).

30/ Senate Report at p. 15.
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LETTER DATED MAT 27, 1980, To HON. JONATHAN B. BINQHAM FEOM 
RALPH H. CHEW, PRESIDENT, CHEW INTERNATIONAL CORP.

MAY 27, 1980.
Representative JONATHAN BINQHAM, 
House of Representatives, 
Washington, D.C.

DEAB MB. BIUGHAM : I testified, as President of NEXCO, on the Export Trade 
Bill, and I appreciated very much that a member of the American Export Trad 
ing Company industry was finally able to get a small voice into the legislative 
process concerning Export Trading Companies.

The question is the seriousness of our adverse balance of trade. However, 
American exports are over $200 billion, and we have an excellent export indus 
try which would be terribly disrupted by the entry of banks as owners under 
the Stevenson Bill.

If your objective is to have an immediate effect on our balance of payment, 
the Stevenson Bill would be counter-productive. It is a very radical effort to 
deal with the not fully understood problem of the nature of Export Trading 
Companies in the United States.

Instead of risking the destruction of the Export Trading Company industry, 
a productive and sensible procedure would be to build up existing trading com 
panies and put new and greater resources into them, which might include banks, 
but not in the rushed way contemplated by this legislation, not with total dis 
regard for the existing industry. 

Yours truly,
RALPH H. CHEW,

President,
Cheto International Corp. 
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APPENDIX 4
STATEMENT OF ROBERT C. BUCKINGHAM, PRESIDENT, SEAPORT SHIPPING

Co.
My name ia Robert C. Buckingham, President of Seaport Shipping Company in Seattle, 
Washington. My firm performs the services of an Independant International Freight 
Forwarder, Customs House Broker and I.A.T.A. Air Cargo Agent. We have been in 
business in Seattle since 1939 and have branch and correspondent offices throughout 
the United States and Canada.

It is encouraging to note that Congressman Bonker is concerned enough about our 
deficient trade balance to take the initiative to propose what he considers to be 
corrective legislation. It is discouraging, however, to read his proposed 
legislation, KR 7230, and find no substantive proposal that will truly stimulate 
exports from this country.

I have devoted my entire adult career, except for interludes of military service, to 
facilitating international commerce. In my opinion the proposed legislation of KR 
7230 does not address the actual needs of our economy as a remedy for our balance of 
trade deficits.

To be specific, there is no need to create what the proposed bill refers to as an 
"Export Trading Company." We have all of the ingredients of what he defines as an 
export trading company operating within our economy today* These ingredients are not 
combined into a- single licensed entity for some very sound reasons. The creation of 
licensed entities that can perform all of the services that he proposes, especially 
if they are government agencies as stated in Section E, creates adverse conflict of 
interest situations on several fronts of business. Our government and the trading 
industry have recognized this for several years and avoided these conflicts by 
specific legislative action. Mr. Bonker's proposal would decimate existing statutes 
that protect the public's right to conduct their business affairs with the confidence 
that parties not directly involved in private transactions will not be privy to 
confidential business information.

The international business market is not the dangerous and awesome arena that Mr. 
Bonker describes. As a matter of fact, an international transaction that is 
facilitated through normal international banking channels is extremely safe and 
simple to accomodate. On behalf of our exporter customers, our firm alone handles 
thousands of such transactions each year.

I would like to suggest that in place of his proposed legislation, which appears to 
be written as a supplement bo the Stevenson Bill, S 1663 (and other bills), that Mr. 
Bonker draft original legislation that truly stimulates American businesses to 
participate in international trade. The American economy offers such a vast 
marketplace that there is no real incentive for many American manufacturers and 
agriculturists to seriously consider foreign markets.

One of the apparent hurdles to entering the international market for American 
businesses appears to be the expense of getting into the foreign marketplace. Certain 
tax benefits could be developed to lower this hurdle. For instance a credit of a l.S 
taxable income deduction factor for every dollar spent in developing overseas 
business could be instituted. Another deduction could be developed by a pro-rated 
percentage credited for every dollar of value of U.S. goods exported.'We already have 
instruments of statistical recording, i.e., Shipper's Export Declarations, to 
document such transactions. These are just two simple suggestions and I am sure that 
more can be developed, but what must be emphasized is that we can operate effectively 

. within out existing framework of business without legislating an entirely new 
international business structure.

I wish to thank you for allowing my testimony to be placed on record and hope to be 
allowed to contribute again as this legislation develops. In this vein, I will also 
offer my services to this committee and/or the authors of the proposed bill for any 
contributions that they feel would be appropriate.
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STATEMENT or NATIONAL MACHINE TOOL BUILDERS' ASSOCIATION
I. INTRODUCTION

The National Machine Tool Builders' Association is a 

national trade association representing over 370 American machine 

tool manufacturing companies, which account for approximately 

90% of United States machine tool production.

Although the total.machine tool industry employs approx 

imately 110,000 people with a combined annual output of around 

$3.9 billion, most KMTBA member companies are small businesses 

with payrolls of 250 or fewer employees.

While relatively small by some corporate standards, 

American machine tool builders comprise a very basic segment of 

the U. S. industrial capacity, with a tremendous impact on 

America. It is the industry that builds the machines that are 

the foundation of America's industrial strength. Without machine 

tools, there could be no manufacturing; there would be no trains, 

no planes, no ships, no cars; there would be no power plants, 

no electric lights, no refrigerators and no agricultural machinery.

(338)
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It is significant to note that while the domestic 

U. S. machine tool market has been oscillating with very little 

real growth since the middle 1960's, the world market has grown 

substantially. Unfortunately, most of this worldwide expansion 

has been absorbed by our foreign competitors, eroding our market 

share.

In the middle 1960's, the American machine tool industry 

supplied approximately one-third of the total global market. In 

other words, one out of every three machine tools consumed in the 

world was produced by an American machine tool builder. However, 

according to American Machinist, as of the end of 1979, that 

portion has fallen to only 17.1%. In short, over the past 13 

years, our share of the world market has plummeted by almost 50%.

This dramatic decline is the result of two factors. 

First, our domestic market has been invaded by foreign competitors 

on a scale never before dreamed of. For example, since 1964, 

America's imports of foreign machine tools have more than tripled, 

growing from 7% of total consumption 15 years ago to 24% in 1979. 

It is obvious that because the United States is the largest open 

machine tool market in the world, our foreign competitors have 

pulled out the stops and are aiming their export marketing efforts 

at America.

Second, and this is the aspect that we wish to focus 

on at this time, our share of the export market has also declined. 

When we look at the dollar value of our exports, the results of 

our efforts look encouraging. But if we look at American exports 

as a percentage of all of the machine tool exports in the world,
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the results are, indeed, discouraging. We have been losing export 

market share at an alarming rate. Our share of the world's 

machine tool exports fell from 21% in 1964 to just 7% last year, 

placing us well behind West Germany and Japan as a machine tool 

exporting nation.

Finally, and perhaps most alarmingly, in 1978 the United 

States suffered its first machine tool trade deficit in history, 

with imports exceeding exports by some $155 million. And, to 

make matters even worse, this deficit trend continued through 

1979. Even though our exports grew by 15.8% over 1978 levels, 

imports soared by more than 45% to produce an even larger trade 

deficit of almost $400 million.

From these statistics it is obvious that export sales 

must play an increasingly significant role in the marketing 

strategy of American machine tool builders specifically, and all 

U. S. businesses generally. Also, it is important to point out 

that although there are some members of our industry who are quite 

adept at exporting, even under the current less than optimal con 

ditions , their efforts could be even more productive were they to 

benefit from the integrated approach of an export trading company 

as contemplated by the various bills upon which we will comment 

today. Moreover, such experienced exporting companies have the 

potential to assist other smaller and/or new to export businesses 

by functioning as a part of a full service export trading company.

II. NATIONAL MACHINE TOOL BUILDERS' ASSOCIATION 
EXPORT PROMOTION ACTIVITIES______________

NMTBA and its member companies have devoted considerable 

time and effort to increasing exports.
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NMTBA, on behalf of the American machine tool industry 

is devoting its own resources to the development and maintenance 

of international markets everywhere in the world. The Association 

has three people who spend virtually their full time overseas 

promoting United States machine tool exports with considerable 

assistance from the Department of Commerce.

NMTBA develops seminars and workshops to train our 

members' people on international financing, export licensing, or 

any other subject that will benefit a machine tool builder. We 

conduct market research to locate new and promising markets for 

industry development. We have conducted twenty-four Industry 

Organized, Government Approved (IOGA) trade missions to help gain 

a foothold in these new markets, and more are planned for 1980 

and 1981. We sponsor foreign exhibitions so that our members will 

have more opportunities to display their products overseas. In 

addition, we often work in close conjunction with the Commerce 

Department on such activities as recruiting exhibitors for export 

promotion events such as catalog shows, video tape shows and 

technical seminars. We organize reverse trade missions to bring 

foreign buyers to our plants. And we bring large groups of 

foreign visitors to the International Machine Tool Show in Chicago 

every two years. The Commerce Department has worked closely with 

us in the development and implementation of these programs, as 

have the commercial officers in our embassies and trade centers 

around the world.
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III. ANTITRUST LAW MODIFICATION PROPOSALS

The Webb-Pomerene Act, enacted in 1913, allows American 

companies to join together in developing foreign sales while 

enjoying, to some extent, immunity from the antitrust laws. The 

current statute is administered by the Federal Trade Commission 

(FTC) .

Unfortunately, the role of Webb associations has declined 

drastically over the years. From a high-water mark of about 19% 

of total U. S. exports between 1930 and 1935, Webb associations 

have slipped to less than a 2% share today.

Within the past year the merits of the Webb-Pomerene 

Act have been re-examined by the National Commission for the 

Review of Antitrust Laws and Procedures. After reception of con 

flicting testimony it was the Commission's recommendation that 

Congress re-examine the Act, and modify it where necessary.

In that regard, we note that during the 96th Congress 

a number of bills have been introduced which would modify and 

in some cases go significantly beyond the provisions of the 

current law. Specifically, we commend you, Mr. Chairman, for your 

leadership in this vital area of foreign economic policy. Your 

bill, H.R. 5061; the "Export Promotion and Trade Association Act 

of 1979," is an important first step in reassessing the United 

States leadership in foreign trade.

We also wish to take this opportunity to commend 

Congressman Bonker for his interest in fostering increased 

U. S. exporting, which is evidenced by his sponsorship of
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H.R. 7230, the "Export Promotion and Export Trading Company 

Act of 1980." If enacted, legislative initiatives such as these 

will be of immense assistance to O. S. enterprises already 

involved in foreign trade, and we believe will serve as important 

encouragement to businesses which are reluctant to enter the 

export market under the present conditions. However, we would 

add the caveat that without certain banking provisions and Webb- 

Pomerene modifications, similar to those contained in the 

Senate's legislation and several of the other bills before this 

Subcommittee, any effort in this area, although meritorious in 

itself, will be less than fully effective in achieving the 

desired goal of increased 0. S. competitiveness in foreign trade. 

As -you know, the Senate Banking Committee has recently 

reported its legislation in this area, S. 2718. That bill 

addresses many of the issues to be discussed here today. We 

commend the Senate Banking Committee for its judicious and 

expeditious consideration of this important legislation. The 

Senate Banking Committee's action is also significant in that it 

gives increased impetus to the legislative processes necessarily 

a part of the development and implementation of the export trading 

company concept.- Therefore, we would strongly urge this Sub 

committee, in consultation with.other appropriate committees of 

the House of Representatives, to take the lead in drafting 

corresponding House legislation, so as not to lose the current 

legislative momentum for this important concept. Such increased 

0. S. competitiveness in foreign markets should not, indeed must 

not, be unduly delayed if we are to get back on the road towards 

regaining our once strong foreign trade balance.
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We strongly support the expanded export trading 

company concept embodied in H.R. 5061. We believe that your 

bill's expansion of the scope of export trading companies' 

current activities under Webb-Pomerene to include both goods 

and services is a major and significant improvement. We commend 

you and the sponsors of the several other bills before this 

Subcommittee which adopt this approach.

In the language of your bill, these expanded export 

activities are in part accomplished by exempting from the anti- ' 

trust laws "any association which is formed for the sole purpose 

of engaging in export trade, which is engaged in export trade, 

and which is certified in accordance with the procedures set 

forth in this Act." However, you have also prudently limited 

such exemptions in cases where such associations would result in 

a substantial restraint of trade or competition within the United 

States, or where an association or its members, with respect to 

their export trade enter into an agreement to fix prices or divide 

sales territories, exports goods which may reasonably be expected 

to be consumed or resold within the United States, or acquire 

control of a patent or license which will directly result in the 

obtaining of a substantial share of the export market.

Closely allied with the issue of certain antitrust law 

exemptions for export trading companies formed under the auspices 

of the legislation is the question of who would be able to bring 

an antitrust complaint against such an export trading company. 

Under the terms of H.R. S061, "only a department or agency of the
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United States acting in its official capacity" would have 

standing to bring an antitrust action. However, private 

persons are provided the right to petition the Secretary of 

Commerce if they believe that an association fails to meet 

the requirements of this legislation. If after an adjudicatory 

proceeding (in accordance with the provisions of section 554 

of O.S.C. Title 5) the Secretary determines that the allegations 

in the petition are true, the Secretary shall bring an 

action against the violating export trading company.

Additionally, section 9 of your bill, Mr. Chairman, 

authorizes the Secretary of Commerce, with the concurrence of 

the Attorney General and the Chairman of the Federal Trade 

Commission, and after a period of public comment, to formulate 

and publish proposed guidelines to be applied in determining 

whether an association, its members, and its export trade meet 

the statutory requirements that would be established by this Bill.

All three of these provisions: the exemption of export 

trading companies from the antitrust laws, the designation of 

the responsibility for interpreting those exemptions, and the 

right to bring an action to enforce these laws, are major steps 

toward resolving the uncertainty created by varying interpreta 

tions of the antitrust laws under the current Webb-Pomerene Act.

Finally, we commend and strongly support the require 

ment of confidentiality as to the applications and annual reports 

required under H.R. 5061.
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Until American exporters are able to combine all 

aspects of American technology and business know-how into a 

single overseas consortium, American competitiveness in overseas 

markets will continue to be seriously impaired.

IV. BANKING ISSUES

In a. related and what we consider to be integral aspect 

of making it possible for American companies to combine their 

resources in a variety of ways and configurations in the interests 

of more competitive overseas marketing of American products and 

services, we believe that it is incumbent upon this Subcommittee 

to seriously consider incorporating provisions which would enable 

banks and other financial institutions to function as active 

participants in export trading companies. Specifically, Congress 

man LaFalce's bill, H.R. 7310, the "Export Trading Company Act 

of 1980," and H.R. 7364, the "Export Trading Company Act of 1980," 

introduced by Congressman AuCoin adopt this approach.

We believe that.the combination of your bill's expanded 

concept of export trading companies with the banking provisions 

included within H.R. 7310 and H.R; 7364 will permit the harnessing 

of all of America's potential resources in the pursuit of 0. S. 

exports.

While we recognize that such provisions are not

technically within the exclusive legislative jurisdiction of this 

Subcommittee, we.nevertheless believe that this Subcommittee, with 

its acknowledged expertise in international economic policy, is an
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appropriate architect of export trading company legislation, and 

as such should incorporate all of the provisions requisite for 

the establishment of successful export trading companies under 

this legislation. Your establishment of the broad contours and 

perspective of this legislation will in no way impede other 

Congressional committees from, exercising their appropriate juris- 

dictional prerogative in shaping the final work product.

V. GOVERNMENT PARTICIPATION

In a similar vien, both H.R. 7310 and H.R. 7364 go even 

further by committing the full faith and credit of the United 

States government to the pursuit of more aggressive and expanded 

export trade. Incorporation of these provisions along with the 

concepts in your bill will permit American exporters to compete 

more fairly with government-leveraged competitors from other 

countries.

Specifically, these bills would establish the eligibility 

of export trading companies to receive Eximbank loans and guarantees

to meet: up to 50* of export-related operating expenses up to a•>
maximum of $1 million in one year or $2.5 million in total.

~ Additionally, export trading companies, if credit worthy, 

would be eligible to utilize all loan, guarantee and insurance 

•programs of the Export-Import Bank.

Finally, Eximbank could guarantee up to 80% of short- 

term "bridge loans" for both export trading companies and other
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exporters, thus helping smaller businesses to overcome a signi 

ficant financial barrier to selling overseas. Alternatively, 

you could adopt the approach taken by the Senate Banking Committee 

in S. 2718, authorizing the Commerce Department and the Small 

Business Administration to provide start up and operating costs 

of export trading companies and restricting Eximbank participation 

to guarantees of bridge loans.

These important export policy reforms should be adopted, 

if the United States is to reverse its overburdening trade deficit.

VT. TAX TREATMENT OF EXPORT TRADING COMPANIES

Both H.R. 7310 and H.R. 7364 would permit export trading 

companies to enjoy Domestic International Sales Corporation (DISC) 

treatment of all their income, including income derived from the 

providing of export services. DISC treatment does not now apply 

to income derived from export services.

This is a very helpful change in the tax laws. We would 

suggest that consideration should also be given to both raising 

significantly the threshold for application of the incremental 

aspect of DISC and to reducing the average percentage of export 

sales used to compute the basis over which DISC treatment is 

applied. These additional improvements will enable small and 

medium sized exporters to improve their competitiveness in over 

seas markets. They also take appropriate cognizance of the role 

of inflation during the past few years in driving up the dollar 

value of many (I. S. export sales.
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Finally, both of these bills propose an exemption for 

export trading companies from some of the Subchapter S require 

ments of sections 1371 and 1372 of the Internal Revenue Code of 

1954. We would recommend such changes as being appropriate and 

would urge their incorporation in this draft legislation. Although 

the administration, in contemplation of a more general modification 

of Subchapter S requirements, has recommended that this legislation 

not change these regulations, we believe that a change specifically 

directed to the needs of the export trading companies authorized 

by this legislation would not be inappropriate at this time.

VTI. CONCLUSION

In conclusion, we commend you, Mr. Chairman, as well as 

the sponsors of the other bills currently before your Subcommittee, 

for your legislative initiative in the area of export trading 

companies. As in the case of last year's efforts on the Export 

Administration Act, you and your Subcommittee continue to demon 

strate that you understand, and are willing to enhance through 

concrete proposals, the vital role that exports play in the overall 

strategic and economic well-being of the United States.

The expansion of currently permissible activities under 

Webb-Pomerene to include services in addition to goods is of 

vital importance if the U. S. is to remain an aggressive and 

effective competitor in the ever expanding global economy. 

Additionally, clarification of the antitrust laws in this area, 

specifically those concerning which government agencies will be
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empowered to enforce such laws, will remove the legal uncertain 

ties which heretofore have posed significant/ and for many insur 

mountable, barriers to active involvement in the export market.

As we have stated, by restructuring the contours of 

export trading company activities, this legislation will provide 

the vehicle for increased export activity, but the active and 

integral involvement of banks and other financial institutions 

in export trading companies is the absolutely essential element 

needed to power this vehicle. We believe that the combination 

of these two elements are the necessary and sufficient requirements 

of an effective export trading company bill.

Additionally, the extention of Eximbank loans to such 

trading companies as well as the option of electing DISC status 

by trading companies, although not as absolutely critical as the 

banking provisions previously mentioned, nevertheless, are 

important concepts which merit attention in comprehensive export 

trading company legislation.

Finally, we thank this Subcommittee for affording us 

the opportunity to relate the experiences of the U. S. machine 

tool industry in the export market. We believe that the proposals 

contained in the bills we have addressed today, in conjunction 

with the improved export administration controls, and executive 

branch international trade reorganization plan will do much to 

encourage and promote overseas trade by both experienced and new 

exporters. We thank the Subcommittee for its attention and would 

be happy to respond to questions.
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The Realities of United States
Foreign Trade and The Fictions

Of Our Cartel Advocates
by Emll Sherer Fin ley

Emit Sherer Flnley tt ttM founder, president and cMef 
executive officer (X International ComnodHIM Export 
Company (ICECI.   division of ACLI International.

Painful facts make tools of some of us all of the lime, 
and almost all of us some of the time. When all the 
known evidence says "green." some of us proclaim 
"red" in the Mope of finding some evidence of red. When 
we need fairness, someof us would impose judges who 
have ore-judged our cases. When we have proof that 
people have hurt us, some of us would reward them lest 
they not reform. When we have to know the faets, most 
all of us resort at some stage to fictions to shelter us 
from the unpleasant reality. When In doubt, we quite 
frequently legislate.

Not that truth, beauty and right action don't often 
emerge and win out. It is the glory of free speech and a 
democratic process that quite often pigheaded 
wrongness gets defeated in the marketplace  * Ideas 
and therefore in the halls of Congress. It Involves a 
struggle that is rarely inviting. But we have to be 
existentialists, if not optimists: for to be otherwise is to 
leave the field by default to the beguiled, the misled 
and, alu, the greedy. Conscience requires a fight.

In trying to deal with some woes of our foreign trade, 
we have been besieged and somewhat beguiled by the 
misled and. yes, the greedy. The cartel advocates are In 
the marketplace to overcome painful facts with fictions. 
Realities, which once seen would help us to deal 
rationally with the painful facts, ii a lost. And some very 
good men have made some very wrong proposals.

PAINFUL FACTS 
AND FOOLISH REACTIONS

The most painful facts of our foreign trade are that in 
six out of the last eight years the United States has had a 
deficit balance of foreign payments: and Inflation has 
boomed along, with the cheapened dollar only exac 
erbating the flow of money out By reducing our buying 
power. Last year we had a deficit in our balance of 
trade of $30 billion.

We are not used to such things. All was right with our 
trade in this century up to 1971. Because we get worried 
it becomes time to panic or to avoid real panic by 
frenzied action. It becomes time to look for quick 
solutions. And It becomes time to tr-it painful facts as If

they have nothing to <fo with our own faults, for self- 
blame is still more painful. We begin to create myths 
from long-ago half-truths or from no-lruths. Thus, it 
must be that the foreigners at our gates are conspiring 
against us and aretaklng advantage of our goodnature 
and fairness. They bribe better or bigger: they ire more 
organized In combating our poor, fractlonallzed 
industries. Indeed, we see grand cartels, government 
sponsored, taking away our business: and all the while 
our Justice Department's Antitrust Division and our 
notions of free competition do not allow us to fight 
back. Foreigners come here with Impunity, and we go 
nowhere but that we are faced with stifling, organized 
resistance In Washington and unfair, subsidized 
competition from the outsiders. The answer so we are 
then told is to fight back with the same weapons. Let 
us create OUT own cartels. There are even suggestions 
that we were wrong in this post-Watergate era to 
demand that our industries stop bribing foreign 
officials. Nonsense: all of this.

One need not take seriously the all-too-serious 
"jokes" about the need to cut-bribe our foreign 
competitors. In the long run, self-defeating corruption 
cannot be justified. If our society must save Itself by 
being corrupt, then it is not worth saving. I won't dote, 
but the fact Is that Americans can compete successfully 
without bribing. If there is a cartel that la needed, It Is a 
cartel that has one rule: thou shalt not bribe.

As to the drive to create more cartels, that requires 
some analysis, for it Is not plainly immoral and becomes 
amoral only when reality catches ur> with the fictions 
that are used to support the cry of more cartels.

Here is the reality.

.THE WEBB-POMERENE ACT

There is already in existence In the United States a 
piece of cartel-creating legislation dating from 1918. 
the Webb-Pomerene Act. The Webb Act allows for the 
creation of associations of producers of goods solely 
for the purpose of engaging in export trade. The 
associations can operate If they register *ith the 
Federal Trade Commission and u long as they do not 
restrain the export trade of any "domestic competitor." 
Webb associations are not supposed to "enter Into any 
agreement, understanding or conspiracy, or do any act 
which artificially or Intentionally enhances or

Reprinted with permission from National Journal's Policy Forum, May 5, 1979, Vol. 11, 
No. 18.
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depresses prices within Ihe United States ... or which 
substantially lessens competition within the United 
States or otherwise restrains trade therein." Under a 
consistent Interpretation by the FTC and as followed by 
the courts. Webb associations can and do fix prices and 
set up quotas.

"Under a consistent interpretation by the 
. FTC, and as followed by the courts, Webb 
associations can and do fix prices and set 
up quotas."

Wnlle me original vision of the Congress and of the 
Federal Trade Commission Report that recommended 
the Webb Act saw the true function of the association as 
a cost-reducing expediter, there Is no question that the 
role of price-fixer and market allocator has been the 
predominant feature of Webb associations over the 
years, in brief. Webb associations have taken on the 
usual roles of cartels. Thus, we have in America 
government sanctioned cartels that are exempted in 
the export trade from the normal operation of the 
antitrust laws.

The prime justification back In 1918 for Webb 
associations was that they were needed by small 
companies In order to compete with foreign subsidized 
businesses and cartels. At the time, American cor 
porations were only beginning to become factors In 
world commerce. The theory was that associations 
could cut costs and thus would allow American 
corporations to compete successfully on the basis of 
price as well as quality'of goods.

WEBB ACT PERFORMANCE

In 1967, the Federal Trade Commission completed a 
study—an empirical study—of Webb associations over 
their first SO years. The report found that the Webb Act 
had failed to promote United States exports in any 
significant way during those 50 years. The 1967 FTC 
study revealed that the export associations that 
succeeded for any length of time were those involved in 
industries where the members were leaders of • 
domestic oligopoly, were dominant factors in the 
foreign trade and dealt with a homogeneous product 
The small company did not take advantage of the 
Webb-Pomerene Act. Of the 465 members of Webb 
associations during the period between 1956 and 1962. 
for example, only 17 per cent had assets of $1,000.000 
or less, and only 22 per cent had assets of between 
$1.000.000 and $5,000,000. The large firms counted for 
about 80 per cent of all exports by Webb associations. 
There were never any more than 57 registered 
associations In any one year, and some companies 
were members of more than one association. During 
that same period of 1958 to 1962. Webb associations

accounted for only 2.4 per cent of total United States 
dollar exports. The 1967 FTC Report concluded:

"In summary, Webb-Pomerene activity Is limited to 
comparatively few associations handling a limited range of 
products, and the.number of beneficiaries from such 
activity is also quite small.... These members [of Webb- 
Pomerene associations), for the most part, were drawn 
from the upper reaches of the business population and, at 
the same time, ware the major beneficiaries of Wefab- 
Pomerene assistance. ... Fifty years of experience. In 
cluding a recent period of uninterrupted trade expension, 
reveals the Webb-Pomerene Act as no paneces for the 
expansion of foreign trade by small business and. Indeed, 
points to the conclusion that it plays a very minor role in 
over-all U.S. exports.- (FTC Report, pp. 317-18)
The data available since 1967 proves that nothing has 

changed. If anything, the utter failure of our legalized 
cartels in promoting American exports Is more 
pronounced. By 1976. only 1.5 per cent of the total U.S. 
exports came through Webb associations and the 
number of registered Webb associations was only 33. 
Today, there are 35 registered associations with 338 
members, many of which are in more than one 
association. The registration rolls at the FTC make it 
plain that the firms that benefit most from the Webb Act 
are still those that market homogeneous products and 
dominate their industries. I have taken a look at the 
nature of the products of the 35 currently registered 
Webb Act associations. Only four of them seem to Be in 
industries where there are non-homogeneous 
products.

As of 1976, a total of six Webb associations ac 
counted for nearly two-thirds of the dollar value of all 
Webb-assisted exports. These six associations (plus 
one other) are the only presently registered associa 
tions that were In existence in 1962. Four of the big six 
produce homogeneous goods: dried fruits (2), rice 
products and paper. The other two are both film- 
industry associations, formed by the lOdominant firms 
in the industry.

.". .. there is no question that the role of 
price-fixer and market allocator has been 
the predominant feature of Webb 
associations over theyears. In brief. Webb 
associations have taken on the usual roles

. of cartels."

The pattern 19 dear. Webb associations have 
benefited t-cse firms that need help the least, and the 
firms use the associations not to promote volume but to 
stabilize export prices. Since the future (and past 
strength) of United States exports lies In complex, 
differentiated products, Webb associations are not 
likely to play any larger role in the United States export 
picture than they have In the past.
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THE EFFECT ON DOMESTIC TRADE

Although Irrelevant to small United States companies 
and Insignificant in the scheme of over-all exports, 
Webb associations have had a deleterious effect on 
domestic pricing and competition.

With most homogeneous products there Is a 
traditional relMlonship between thedomestlc price and 
export price (usually a percentage 'discount" on the 
domestic price). Usually, the export market is viewed as 
a way to sail off "surplus" and ward off domestic price 
deterioration. As a result, export price fixing is always 
bound to mean price fixing or stabilization In the 
domestic market. We cannot be blind to what common 
sense screama at us: When major producers of the 
same or virtually the same product set axportprices in 
unison and "predict" what they will be for the future, 
they know necessarily that they are helping to set a 
level for domestic prices and are helping to stabilize 
these prices.

i. "When major producers of the same or
i virtually the same product set export
, prices in unison and predict what they will :
! be (or the future, they know necessarily ,
j: that.they are helping to set a level for
; domestic prices and are helping to '
f stabilize these prices."
If -K.-<;X.> •
i ••'•" -*V- _____________;

There Is also a domestic monopolizing aspect to 
Webb associations. Successful Webb Act associations 
•dealing In undifferentiated products control or 
dominate the "surplus" export market: and that surplus 
market often is the difference between a profitable 
trading year or an unprofitable one. Even when large 
producers remain outside the cartel, the road to 
survival or entry of the small firm Is more difficult.

That Webb-Pomerene cartels are needed to fight 
foreign cartels has always bean grounded In a 
theoretical fallacy and no real truth. The existence of 
foreign cartels that fix prices theoretically could only 
ne/p American competition. They could only create 
price umbrellas for their American competition. In the 
United State*, for example, when these Webb- 
Pomerene Act associations come into being, the large 
American companies outside the cartels are quite 
happy because they can easily underprlcs the rigid 
cartel or the cartel sets a price that the competitors 
gladly follow. Indeed, It Is a commonplace In In a true 
market that the best policemen of Webb-Pomerene 
pricing are those outside the cartel.

In fact, as the FTC found In 1967, large oligopolistic 
American corporations do not need the associations to 
compete with any foreign business concern or groups 
of concerns. Today American companies dominate the

fields where Webb associations operate successfully. 
By stabilizing prices snd establishing quotas, the 
members of Webb associations do not compete In any 
traditional sense with the fo-signers. If they wanted to 
compete for business, they would not be fixing prices, 
they would be setting prices Independently based on 
costs and reasonable profit And dealing mostly In 
homogeneous products and In dominated markets, 
Webb association members do not compete unless 
they compete on prices or services that amount to price 
savings.

THE REACTION ABROAD

It is a fact that Webb associations are welcomed by 
their supposed enemies sbroad. When Webb 
associations are created or expand, the foreign com 
petitors hail.the event. The "reviews" abroad become 
"mixed" only because the purc/iasers of the 
products—-usually found in undeveloped nations— 
know that they can expect increases in the United 
States prices and stabilized prices everywhere. All one 
has todo—It one really wants to find out what the reality 
is—is to read the trade journals when one of these 
Webb Act associations ia created or increases Its 
membership.

For example. Organ Markets, a fertilizer market trade 
weekly published by McGrsw-Hill. reported that 
Brazilian traders and users were quite unhappy when ' 
the Phosphate Chemicsl [Webb-Pomerene] 
Association—"Phoschem"—expanded its membership 
of fertilizer producers last year. The July 17, 1978, 
edition quoted one Brazilian "source" as saying It was 
"rotten." Another Brazilian was reported to have said, 
"We expect drastic increases in U.S. prices." Another 
said that It was likely to "jeopardize" the "Import 
volume." Brazil is a major importing market for 
American fertilizers. But the article further reported: 
"One Canadian producer thinks higher U.S. export 
prices might even stabilize the Canadian market snd 
help his company." It said also: "An official of the South 
African Fertilizer Society (a cartel) said stable prices 
and a better market would probably result." The article 
noted: "Most European producers are optimistic. They 
feel that as well as raising prices, the Phoschem 
expansion will provide the market stability which has 
been absent In recent months."

That's reality. What Webb Act cartels are about are 
price stabilization, price-increases, production control, 
hoped-for worldwide *r«gulst ion." not competition and 
vigorous promotion of American products. The result Is 
less trade for us—controls, controls, controls for the 
sake of prices. It is no accident that since Phoschem's 
expansion, the prices of Its products—export snd 
domestic—have gone up about SO per cent and that 
hike does not reflect cost Increases. Inflation 
guidelines are Ignored. And so the theories of those not 
in the marketplace are exposed ss fantasies. Read what 
businessmen say: listen to us In the trade, who know 
our "customers."
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; "By stabilizing prices and establishing 
quotas, the members of Webb 
associations do not compete in any 
traditional sense with the foreigners. If 
they wanted to compete for business, they 
would not be fixing prices; they would be 
setting prices independently based on 
costs and reasonable profit."

SEVERAL OTHER REALITIES

Furthermore, the function of selling agent Is not best 
done by a Webb-Pomerene Act association or, In fact 
often done by the associations. Again, a little Investiga 
tion will show that Webb association members do their 
own selling and their own marketing and use the 
association offices only as a conduit and a means to 
prevent competition. According to the FTC, only eight 
associations reported sales agencies In the United 
States and only six reported overseas agencies in 1976. 
Moreover, only 12 directly assisted exports, and these 
exports accounted for less than 17 per cent of dollar 
Webb-assisted exports In 1976. As the FTC has found: 
All the sales functions can be, and have been done 
historically, with more vigor and with a lot more results 
by Independent exporters. Agreed market division 
means complacency and no real promotion. Webb 
associations beget an atmosphere of "cordiality" with 
foreign competitors that Is indistinguishable from 
gentlemen's agreements.

Moreover, It is a fact that In many industries where 
Webb associations exist, there Is no real foreign 
competition. Even If you believe the answers that the 
associations have supplied to the annual FTC question 
naires, Webb Act associations have hardly been 
lighting foreign cartels. Only 11 out of the presently 
registered associations have claimed com petition from 
cartels cr government-sponsored organizations. And 
their answers have to be suspect; there Is. at least, 
hyperbole in them.

Again Phoschem provides a good example. Its 
answers to the FTC claim competition from overseas 
cartels and foreign government organizations. In trie 
two major products that It deals with, diammonium 
phosphate and triple superphosphate ("DAP" and 
TSP"), Phoschem has no significant competition in 
most world markets. And. by some "magic," Phoschem 

•will not offer much material to those few places where 
the foreign production has had its "traditional" sway. 
Over-all, the Americans dominate what they choose to 
dominate. They are the giants. In 1977, lor example, the

world export trade in DAP and a related product totaled 
1,870.000 tons (of P*O>). The American share of that 
market was 1,367,500 tons (of P*O*). In 1977. the total 
world export of TSP totaled 996.500 tone (of P>O>). 
American exports accounted for 504,600tons (of P"O*).

Thus, there la no need for Webb-Pomerene Act 
associations In fields such as the one with which 
Phoschem is involved; they serve nothing but an 
ticompetitive ends. And Phoschem. I submit, Is typical.

Our problema stemming from the Webb Act cronyism 
and artificial price structuring are exacerbated by still 
another development unforeseen In 1918: Multinational 
corporations are found In good number among Webb 
associations. And they arent merely multinationals in 
unrelated businesses: many Webb association mem 
bers have foreign subsidiaries that (1) buy from the 
Webb associations and (2), believe it or not. compete 
with the Webb associations—without the slightest com 
punction and without protest within the associations. 
There hasnt been a word of criticism from the Federal 
Trade Commission. Necessarily, where multinationals 
participate in American price-fixing and quota-setting, 
something beside the promotion of American exports 
has to be involved. In (act and in effect, our foreign 
competitors participate in our price-fixing dedsfons 
and their Interest Is not In "selling American."

Factually, foreign buying "cartels" have come about 
in response to price-fixing selling cartels—our Webb 
associations. There is no evidence that foreign buying 
cartels or foreign government purchasers have hurt 
United States exports or forced anybody to sell 
anything other than at a fair and profitable price. There 
is no evidence that they have had an unfair bargaining 
position vis-a-vis American exporters. We in tnemarket 
know that the reality is that government agencies are 
most often easier to deal with than multiple foreign 
purchasers. It Is not a fact that we sell cheaper to 
government sponsored buyers. For example, Asian 
government agencies and buying cartels traditionally 
pay higher prices than do the multiple private 
purchasers in Brazil.

When you are concerned with standardized products 
In demand—the products that are the prime items for 
Webb-Pomerene associations—there sre. In fact, no 
barriers with which the Webb-Pomerene Act has to 
deal. With these products, there are producing nations 
and there are consuming nations. Consuming nations 
are always disturbed by canalization, because they 
know that that means higher prices (and in the instance 
of fertilizers and Phoschem, for example, higher food 
prices for their populations). The hurtful barriers come, 
if at all, from producing nations to protect home 
industry. Webb-Pomerene Act associations and the 
Webb Act itself have nothing to do with fighting those 
barriers. W«bb-Pomerene associations encourage 
those barriers because they naturally tend to respect 
them. Price-minded cartels are interested In keeping 
out foreign competition from the United States 
(because they are the major producers here). There Is
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an understood rule of reciprocity at work, which 
stabilizes prices and protects home markets.

All of the facts should tell us, then, that we should 
have more competition, not less competition, if we want 
to increase our trade. Qlve us more aggressive 
marketing, not less. The facts establish, at very least, 
that Webb association export outlets are hardly worth 
the harmful effects on the domestic market Those facts 
should also advise us: Be careful of these price-fixing 
and quota-setting organizations with their meetings, 
constant information-sharing and daily prlce- 
"predictlng."

THE RESPONSES 
AND THE OANFORTH BILL

But our balance of payments is bad; and that mean* 
fewer jobs at home, a weaker dollar, a greater Impetus 
to inflation and a thousand other ramifications that 
economists say we fall heir to. So the cartel believers 
come out of the woodwork and are listened to. Groups 
of them, particularly the National Construction 
Association, Importune the Commerce Department 
(They know enough to stay away from watchful Justice 
and sleeping FTC.) They go to the Congress, And. 
despite the empirical evidence that lies for the reading 
in FTC reports and records and despite a recent critical 
report of the President's special commission on the 
antitrust laws, we have the Commerce Department 
lobbying for more cartels and the lessening of 
restrictions on them. And we find some very able 
Senators believing in the benefits of more cartels and 
the lessening of restrictions on them. Logic and the 
facts are ignored; myths and plain fiction take over.

Indeed, Senator Danforth in conjunction with 
Senators Bentsen, Chafee, Javits and Mathias (a most 
formidable group) introduced a bill In the Senate last 
February mat would amend the Webb-Pomerene Act 
by expanding its antitrust exemptions to allow for more 
restraints on domestic commerce, enlarging Its 
coverage to activities beyond foreign export trade (as 
long as they were Incidental to It) and placing services 
as well as goods under amended Webb Act protection. 
The bill would transfer supervision of the associations 
from the moribund Federal Trade Commission to the 
friendly Commerce Department and Insulate the 
associations from direct Antitrust Division oversight 
While there would be pre-registratlon screening for 
new Webb associations, all present associations would 
be grandfathered Into the antitrust exemption, and no 
private person could sue to revoke or alter any 
association's status. A review of the new procedures 
under the Act would occur seven years from now.

The bill itself and Senator Danforth's Senate speech 
In support of it make it plain that It is the product of fear 
and fiction. The findings' that appear in the bill as a 
preamble give the painful and scary fact of a $30 billion 
trade deficit In 1978, tell ominously of foreign govern 
ment subsidized competition to United States ex 
porters, note the fall of the United States' share of total

world exports from 19 per cent In 1968 to 13 per cent in 
1977 and then declare:

"Small and medlum-tiztd firms «r« prim* benefldarlae 
of joint exporting, through pooling of technical expertise, 
help In achieving economies of scale, and assistance In 
competing effectively in foreign markets... "
That foreign government subsidized competition is 

not so terrifying and that small and medium-sized firms 
have never benefited from such joint exporting are now 
beside the point. Red has become green by proclama 
tion and because of painful facts. Thepre-judgers—the 
Department of Commerce—are the new guardians. The 
oligopolists and multi-nationals are to be rewarded by 
automatic Inclusion in the new and more tolerant 
system. When one should hesitate, we legislate.

In his speech to the Senate introducing his bill, 
Senator Danforth acknowledges the poor performance 
of Webb associations as promoters of commerce and 
the fall-off in membership. But he gives some reasons. 
The first reason for Webb failure, he says. Is that the 
"vast majority of the ... Webb-Pomerene associations 
lacked sufficient product-market domination to exert 
foreign market price control and membership dis 
cipline." That, of course. Is not changing facts; that Is 
misreading their import What Senator Danforth Is 
telling us is that only the giants (1) have been able to 
use the Act and (2) have connived successfully to fix 
prices because they are dominant and can make their 
price-fixing stick. That hardly speaks for the need for 
more associations or the desirability of more leeway for 
all of them!

< "Senator Danforth's bill... is the most 
' serious, recent and erroneous reaction to 
• unfavorable foreign trade events.... The 
bill at best sets our sights away from 
where they should be. It is frightening that 
very sound men can be so misled."

Senator Oanf orth then tells us that the second reason 
for poor Webb-Pomerene performance is our "tradi 
tional" primary focus on the domestic market. Surely 
the primary focus of most of our indigenous industries 
will always be on our domestic market, the biggest 
market in the world: but the past two decades have 
witnessed an explosion of interest In foreign markets 
and a vast expansion in foreign trade. And look how 
Americans have jumped—tripped over themselves—at 
the opening of opportunities in China. Sufficient focus, 
there is; and foreign trade will expend. The facts 
bespeak a reason for failure other than a lack of focus 
on foreign trade: Interest In associating has not 
similarly expanded because the Webb Act can only
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benefit the dominant few in very special Industries.
For his third reason for Webb-Pomerene failure. 

Senator Danforth offers the fact that services are not 
covered by the Webb Act He then says that the 
President's National Commission for the Review of 
Antitrust Laws and Procedures recently recommended 
that services be covered. That Is a gloss. The Indepen 
dent Commission appointed by the President made Its 
report last January. There was a section on the Webb- 
Pomerene Act. The report reviewed the poor perfor 
mance of Webb-Pomerene associations. It refected the 
proposition that the Webb-Pomerene Act be expanded 
or even be kept in place. In fact, a number of 
Commissioners would have repealed it with no further 
ado. The report declared that automatic exemptions 
are not warranted, and a needs test should be required 
of all would-be registrants. The report urged that the 
Congress review the Webb-Pomerene Act with a view 
to repealing It or substantially restricting it. Its 
recommendation on services was that // the Act were 
retained then It saw no reason notto Include services as 
well as goods.

Whatever, this catering to services Is narrow special- 
interest legislation, a sop to the construction Industry 
pressure groups. I predict that, if the special legislation 
ever comes to be. it will not spark any more activity 
abroad: it will only benefit the large corporations 
already in the market by a gift of immunized collusive 
price-setting—which will have the usual "predictive* 
price-setting Influence In the domestic market.

For his fourth and "perhaps most important" reason 
why Webb-Pomerene has failed. Senator Danforth 
offers the hostile attitudes of the FTC and the Antitrust 
Division of the Justice Department and the fears that 
businessmen have Wat they will be declared antitrust 
violators if they join the associations. The fear of the 
FTC has to be a fiction: It has been a docile watchdog: 
more than docile, it has wagged Its tall. It has gathered 
Information from the associations without questioning 
the accuracy of anything and has done nothing with 
that information. It let one association rig bids for 
United States government AID-financed contracts for 
years; it was the Justice Department and eventually the 
Supreme Court that put a stop to that multi-million 
dollar raid on our Treasury.

As to the Justice Department It has never made a 
wholesale attack on Webb associations, generally 
leaving them to the FTC. The Antitrust Division, 
however, can and does bring a welcome skepticism and 
questioning to bear on these cartels. Industry and the 
Congress should be grateful that someone is there 
ready to worry about whether permitted collusion has 
slipped Into Illegal conspiracy in domestic trade. 
Remember, under the Webb Act, people who are 
competitors and are not supposed to be setting prices 
for the domestic trade are in daily contact They are 
constantly exchanging price, cost and supply informa 
tion. They are continually agreeing to prices for future 
exports based on what they believe will be future

market prices here and abroad. That's at least 
dangerous territory, jf not (as most businessmen who 
have had experience with Webb associations believe) 
absolutely lethal ground for fair, competitive pricing. 

Still the Antitrust Division has moved dramatically in 
all the Webb Act years only against the AID gougers. It 
has respected the Webb-Pomereneexemptions, even If 
many believe them to be unworkable. The only people 
who need fear (and. I submit, who have ever feared) the 
Antitrust Division are those who would explicitly (If 
covertly) use Webb Act functions as an occasion to 
agree to fix prices and set quotas In the domestic trade. 
Angels do not fear to tread where a haven Is made for 
the unholy. It is not fear that has kept people away from 
Webb Act associations, but the fact that they don't find 
them helpful.

CONCLUSION

I have picked on Senator Danforth'» bill because it Is 
the most serious, recent and erroneous reaction to 
unfavorable foreign trade events. While it Is hard to 
imagi ne that the Congress will pass the measure or the 
President would sign It (even though the Commerce 
Department cartel advocates speak to us as If they have 
the ear of the President), the bill at best sets our sights 
away from where they should be. It is frightening that 
very sound men can be so misled.

; "Let us not for the sake of some minor 
'• hoped-for export trade advantage bring in 
' certain major foreign trade and domestic 
i market disadvantages."

Because the evidence Is so overwhelming, I am 
emboldened to suggest what is needed. Let us reaffirm 
our belief In competition by private enterprise. Let's do 
away with the Inherent unfairness of price-fixing: it Is an 
instrument for oppressing all of us and fosters "greed" 
to our detriment. Let's speak no more about en 
couraging cartels. If anything, we should be looking to 
get rid of them. If there be any truth to the need for 
limited export associations, let the burden shift to those 
who would seek an exception to antitrust laws to prove 
they are not anticompetitive. Let us not for the sake of 
some minor hoped-for export trade advantage bring In 
certain major foreign trade and domestic market 
disadvantages. In any event, let us, first, undertake the 
study the President's Commission urged—before 
legislating. It makes no sense to puta truck In high gear 
and our foot on the pedal until we know whether the 
grade around the curve Is steep.

Let us not be beguiled, misled or scared out of our 
common senses. •
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STATEMENT OF FREDRICK W. HTTSZAGH, ExECtmvE DIRECTOR, DEAN 
BUSK CENTER, SCHOOL OF LAW, UNIVERSITY OF GEORGIA

I. Preliminary Concents on trading Coopahy Legislation

In hearings before the Senate Subconmitctee on International 
Finance last fall, many private and public sector officials 
testified on trading company legislation. Special attention was 
given co the unique potential of trading companies to: (1) 
provide financial services to small and medium manufacturing 
firms; (2) collect information about potential export markets; (3) 
reduce risk of creditors supporting export sales, and (4) provide 
insurance, warehousing and other transportation services. While 
many public and private sector programs seek to provide 
individually each of the services, current export figures 
demonstrate new mechanisms are needed to provide these services on 
a coordinated basis to small and medium size companies 
contemplating exports or entry into new export markets. Hearings 
to date make clear many recognize the need for some form of 
trading company apparatus and appropriate authorizing legislation. 
Unfortunately, the record does not expose the important linkages 
between this legislation and the extensive, ever-increasing 
activities of state and other non-federal governmental entities 
concerning international trade. It is essential that the trading 
company legislation eventually adopted by Congress does not 
implicitly impair the vitality of these efforts.

Some proposed legislation, including H.R. 7230, contains 
special provisions for state and local government involvement in 
trading companies and associated financial services. These 
provisions, however, go beyond merely safeguarding the evolving, 
legitimate role of governmental entities cooperating with private 
sector interests within their jurisdictions. They raise the 
specter of private sector opportunities being crowded out by 
public sector interests. Consequently, several witnesses objected 
to the provisions on principal or because of various philosophical 
notions about the free market and the paramount role of the 
private sector in that market. Fortunately, the final version of 
S. 2718 recognized both the primacy of private sector and the 
essential role of states in foreign trade. It embodied an 
explicit finding on the importance of state and other governmental 
entity involvement in the initiation, promotion and expansion of 
exports aud made clear Congress did not intend to curtail 
essential experimentation of states and groups of states working 
with the private sector to facilitate export trade.

There are many constitutional and philosophical reasons 
supporting congressional deference to the rights of states and 
other governmental entities to join with the private sector within 
their jurisdiction to encourage and promote export trade. 
Persuasive legal, political, and economic arguments also have 
exposed the value of involvement of two or more states cooperating 
with private sector interests to promote the exports of goods and 
services. While the arguments sumaarized in the appendix to this 
testimony may not be indisputable, they are substantial and merit 
a congressional finding such as that now contained in S. 2718. 
Apart from legal principles, there are equally important, but more

(355)



356

subtle reasons for not inhibiting state action concerning trading 
companies and similar activities.

While trading company legislation may be enacted this term, 
it will be several years before the activity envisioned in this 
legislation becomes a significant force in export trade. Given this 
lag, it is appropriate to consider the utility of state involvement in 
the trading company environment that will exist then rather than oov. 
While some may believe the environment will be relatively constant, I 
believe major shifts will take place and are now already in process 
although perhaps not perceived by the public.

II. Underemphasized Issues Concerning International Trade Policy

Hearings on exports during the last year focused
predominantly on individual impediment and incentive programs. While 
reform of these specific programs is important, activities involving 
multilateral arrangements are becoming increasingly important and will 
have a far greater influence on our export trade than domestic 
incentives and disincentives. The recent multinational trade 
negotiations resulting in a series of conduct codes are excellent 
examples of this second and more significant action. Over time they 
will significantly alter the normal course of present incentive and 
disincentive programs. The terms of these codes seek directly to 
change existing domestic programs. More important, the public and 
private sector's capacity to realize the benefits inherent in such 
codes will affect our export competiveness far more pervasively than 
we now imagine possible. • • • •••

To make matters more complex, there is a third level of 
activity which is seldom highlighted as affecting export trade but 
will, in my oponion, be the dominant factor in controlling trade 
flows. I am referring to fiscal and monetary policies of central 
governments. Presently, major fiscal and monetary determinations are 
primarily sensitive to domestic issues. Once these domestic 
priorities are determined there is rationalization within the broader 
international context, but major goals of individual programs at Level 
One and multilateral codes at Level Two are given far less credence 
than expected. In summary, trading company legislation and the 
appropriate roles of the states must be evaluated in the context of 
these three levels of independent activity affecting exports and their 
change in relative importance over time.

III. Limits on Traditional Structures for Integrating Trade Policy 
Issues

Appreciation in the abstract of these realitites of 
interdependent yet insulated layers of policy activity is not 
adequate. Many collateral issues also need to be taken into account. 
First, these three levels are conducted within the government by 
different cells of the permanent bureaucracy. Volumes of testimony in 
recent years underscore that incentive and disincentive programs are 
managed by independent bureaucracies which pursue their own goals 
without adequate coordination with a national export policy.
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Careful analysis of the specialized bureaucracies associated with 
each of the three levels discloses they are not only in 
competition with one another. Frequently, they are totally 
oblivious to one another's actions, a condition more dangerous 
than interagency competition since competition embodies an 
inherent coordinating feature. Even if these problems are 
recognized, bureaucratic units seldom have enough resources to 
cope with competition within a single level as well as integrate 
activities at the three levels.

There are potential solutions to these problems, but what are the 
actual prospects for achieving the needed coordination among 
levels of activity? There are inter-agency task forces composed 
of high-ranking individuals charged with integrating goals and 
procedures within and between the three levels of activity. 
Unfortunately, their experience with complex public administration 
problems and the substantaive issues is relatively limited when 
compared with the public administration environments of our 
competitors such as Japan and Germany. Similarly, congressional 
committees depend on staff who are dedicated and expert in narrow 
legislative issues, but frequently not highly experienced as to 
interrelationships between the three trade policy levels. Since 
our national ethic does not condone rigorous, specialized 
education and socialization needed for a professional civil 
service, the United States realistically cannot eliminate the 
staffing inelasticities endemic to our federal government.

large corporate enterprises, a major component of the 
private sector, are a primary defense against foreign competition. 
These companies,'however, have government relations staff that 
often parallel federal government structures and maintain a 
symbiotic relationship with them. Thus, the federal bureaucracy's 
inability to integrate fully these three activity levels is 
normally replicated by the private sector. Admittedly, large 
companies have resources to internally integrate knowledge across 
these levels and fashion comprehensive strategies that properly 
reflect these interdependencies, especially when they are rapidly 
changing. They also can shape aggregate resources of trade 
associatioins to support these strategies. Many interests, 
though, question whether such enterprises should be the key 
mechanism for safeguarding the national interest in terms of the 
proper balance between specific export programs, national codes of 
conduct and overbridging fiscal and monetary policies. These 
interests argue that large companies may use these capacities to 
secure policies more congruent with multinational corporate needs 
than the national interest.,

IV. An Important, Unforeseen Role of Trading Companies

Trading companies can be a versatile vehicle for bridging 
the gap between these three levels of government activity. Their 
dependence on low profit margins necessitates careful calculation 
of the global consequences of government action at all three 
levels. Japan's large trading companies, the object of much
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emulation in the U.S., assess daily developments at all three levels 
and work closely with government to ensure proper interdependence. We 
cannot evaluate the utility of trading companies, however, without 
regard to cultural differences. The private sector's role in Japan 
differs markedly from that viewed as appropriate in the U.S. Thus, it 
would be unwise to place excessive dependence on U.S. private trading 
companies to ensure optimal integration of the three policy levels 
essential for competitiveness overseas. Fortunately, individual state 
involvement in various facets of the export process can give political 
legitimacy to such a dependence.

V. The Utility of State Cooperation with Trading Companies

State legislative and executive branch officials are becoming 
highly responsive to the needs and preferences of their particular 
constituencies. When these officials cooperate closely with the 
private sector, their collective actions have a clear political 
legitimacy that is routinely reaffirmed by individual citizens. 
Further, the cultural homogeneity among private and public sector 
interests in a specific geographic area facilitates a community of 
interests tuned to functional realities and political imperatives. 
This special capacity of state government to bind together citizen 
interests prompted Justice Brandise to recognize state experimentation 
in foreign commerce as a fundamental aspect of our constitutional form 
of government. Last year it also caused President Carter to emphasize 
the national need for individual states to serve as SO experiment 
stations in developing innovative approaches to international trade 
and investment. •

While the states are logically positioned to properly «erge 
public and private intrerests concerning a national export policy, 
there remains the question of state competence to do so. Fast staff 
inadequacies at the state and local levels have encouraged federal 
usurpation of control of many social, scientific, educational and 
financial programs. This paternalistic view of state government is 
merited no longer. Pay scales, recruitment policies and training 
programs have made states expert in many areas. They are thus an 
appropriate substitute for federal development of a broad variety of 
policies and procedures. For example, California ia a highly complex, 
fully integrated economy with a legislature, judiciary and executive 
department that functions in a highly independent manner on a broad 
spectrum of economic, political and social issues. They respond 
creatively to citizen needs, and their initiatives frequently become 
models for federal action as well as for other states. In the 
international trade area, California has been a leader among states in 
shaping a state policy that deals efficiently with trade and human 
commerce with its neighbors to the South and in the Pacific Basin. At 
the other side .of the country, Georgia, initially under President 
Carter's leadership and now guided by Governor Busbee, has also taken 
bold initiatives concerning international trade and seeks federal level 
reforms that will ensure a coherent export trade policy.

Clearly, California, Georgia, and other states are dedicated to 
understanding the complex issues inherent in international trade and
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development and this dedication will increase dramatically due to 
their growing dependence on exports to stabilize their respective 
state economies. Thus, they are now assembling the capacity to 
appreciate the proper linkages between the three levels of federal 
activity and to recommend effective and practical ways for their 
integration. Consequently, it can be assumed they will follow the 
development needs of trading companies with diligency and 
supplement their efforts to obtain optimal integration of the 
three levels of federal policymaking affecting export trade.

States should not be precluded from this opportunity to 
participate closely with trading companies which are in a unique 
position to deal simultaneously with these three important spheres 
of policy activity. To preclude such cooperation directly or by 
implication would be a significant infringement of the states' 
inherent police powers and encumber development of one of the most 
vital stimuli for federal reform that is essential to meet the 
competition growing beyond our borders.

The states do not seek special privileges to intervene in 
the private market. Rather, they request and deserve an 
opcrtunity to help the .private sector achieve the overall health, 
safety and welfare needs of state citizens whila remaining the 
primary moving force behind our supremacy in the world economy. 
The following finding in any trading company legislation would 
ensure that states are not hampered in this vital and legitimate 
endeavor:

State and local government activities which initiate, 
facilitate, or expand export of products and services are 
an important and irreplaceable source for expansion of 
total United States exports, as well as for experimen 
tation in the development of innovative export programs 
keyed to local, state and regional economic needs;

(The attachment to Mr. Huszagh's Statement, "The Multi-State Trading 
Company: Gauging the Role of the States in Foreign Commerce," by D. Robert 
Lohn, Rusk Fellow, Dean Rusk Center, is retained In subcommittee flies.]
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LETTER DATED JUNE 10,1980, TO HON. JONATHAN B. BINGHAM, FROM 
Louis H. NEVINS, VICE PRESIDENT AND DIRECTOR, NATIONAL 
ASSOCIATION OP MUTUAL SAVINGS BANKS

NATIONAL ASSOCIATION OF MUTUAL SAVINGS BANKS 

NEW YORK. N.Y. 10017

June 10, 1980
WASHINGTON OFFICE 
LOUIS H. NEVINS
VICE WttSIOCNT AND DIRECTOR

SUITE 200
1709 NEW YORK AVENUE. N.W.
WASHINGTON, O.C. 20006

TEL302:nS-«M4

The Honorable Jonathan B. Blngham
Chair, IUQU
Subcommittee on Economic Policy and Trade
Committee on Foreign Affairs
House of Representatives
Washington, D.C. 20515

Dear Mr. Chairman:

In connection with the Subcommittee's current consideration of various 
legislative proposals dealing with export trading companies, the National Associa 
tion of Mutual Savings Banks would like to express its support for prompt 
favorable action. The case has clearly been made for the need to improve the 
ability of American manufacturers and service providers to market their products 
overseas, and it has been well demonstrated in other countries that export trading 
companies can facilitate overseas sales. However, a consensus on the question of 
whether banks should be permitted to participate from an equity standpoint In such 
endeavors has by no means been as unanimous.

Our Association is strongly of the view that bank entry into this area 
can be accomplished, with proper safeguards, in a manner which would contribute 
to the broad public Interest. The major reason for this, as has been noted In 
testimony before your Subcommittee, is that the banking industry through Us 
international offices already has in place an established network co handle 
export activities.

Mutual savings banks, of which there are 464 institutions with slightly 
in excess of $160 billion in assets, operate as nonstock corporations primarily 
engaged In mortgage lending. We do not expect savings banks to be setting up 
their own wholly-owned export trading companies, but we would like to have the 
option of participation investments in such companies as may be established by 
other banks or nonbanklng organizations. Mutual savings banks are concentrated 
in the Northeastern part of the United States where many of our busiest ports 
are located.

(360)
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In recent years the diversification of saving bank portfolios into 
shorter-term investment outlets has become an important aspect of maintaining 
an overall healthy financial institution. Recognizing this fact, the omnibus 
banking legislation passed by the Congress and signed into lav on March 31, 
I960, granted expanded corporate lending authority to federal savings banks. 
We believe that the export trade authority will prove to be an important 
complement to the corporate lending power available to mutual savings banks 
under state and federal lav. Such authority is llkevise necessary to maintain 
competitive parity between commercial banks and mutual savings banks.

We, therefore, hope that any legislation approved by the Subcommittee 
on Economic Policy and Trade will Include mutual savings banks as an eligible 
banking organization for purposes of investing In export trading companies. It 
may be noted In this regard that such a provision was adopted on the motion 
of Senator Adlai Stevenson during the Senate Banking Committee's recent action 
reporting S. 2718.

We appreciate this opportunicy to express our vlevs and look forward 
to working with you in the future progress of this important legislative proposal

Sincerely yours,

Louis R. Nevins 
Vice President and Director

cc: Subcommittee Members
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LETTER DATED JUNE 11,1980, TO HON. JONATHAN B. BINGHAM, FROM 
JOSEPH H. GISLER, PRESIDENT, PACIFIC AGRICULTURAL COOPERATIVE 
FOR EXPORT, INC.

EM.GR
PACIFIC AGRICULTURAL COOPERATIVE FOR EXPORT. INC.

Mailing Address: 
485 California StnMt. Suit* 414

June 11 1980 San Francisco. California 94104 
' Talaohonai <4I3I 391-2370

Hon. Jonathan B. Bingham, Chairman 
Subcommittee on International Economic

Policy and Trade
A707 - House Office Building, Annex 1 
U. S. House of Representatives 
Washington, D.C. 20515

Re: HR 5061 "Export Promotion and Trade
Association Act of 1979" and also:

HR 7436 - S 2718 "Export Trading Company Act 
and Export Trade Association 
Act of 1980 and Related Bills"

Dear Chairman Bingham:

Pacific Agricultural Cooperative for Export, Inc. (PACE) 
is a California cooperative corporation registered with the 
Federal Trade Commission and qualified as a Webb-Pomerene 
Association under the Webb-Pomerene Law (sections 61-65 of 
Title 15 of the United States-Code). PACE was established 
in 1972.

The goal of PACE is to assist and promote the export of 
the raw or processed agricultural, food, or other products 
of its members; all PACE activities are directed to this 
goal.

PACE has been successful in achieving its goals primarily 
due to its ability to operate as a Webb-Pomerene Association.

We have reviewed the proposed legislation and have the 
following comments:

1. We wish any legislation affecting Webb-Pomerene 
to be kept simple even if this means separating it 
from legislation concerning export trading companies.

2. Any legislation affecting Webb-Pomerene would
hopefully Grandfather any Webb-Pomerene Association 
already existing.

(382)
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Our reaction is that the legislation proposed does not 
meet these requirements and this is the reason for our 
concern.

We would appreciate you keeping us informed as to the 
progress of the above-mentioned legislation.

Thank you.

Sincerely yours
•'7

JHG/lsa

.^/Joseph H. Gisler 
President

PACIFIC AGRICULTURAL COOPERATIVE FOR EXPORT, INC.
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LETTER DATED JUNE 11, 1980, TO HON. JONATHAN B. BINGHAM, FROM 
MICHAEL L. DILLARD, ASSISTANT SECRETARY, CITRUS SHIPPERS UNITED

pureQold INC.

June 11, 1980

The Honorable Jonathan B. Bingham
Chairman, Subcommittee on International Economics
and National Policy on Trade 

A707 House Office Building, Annex 1 
U.S. House of Representatives 
Washington, D.C. 20515

Re: Webb-Pomerene Act
Citrus Shippers United

Dear Sir:

It is our understanding that your subcommittee is sponsoring a bill 
presently before both the Senate and House of Representatives that 
will modify the existing Webb-Pomerene Act.

While we are not particularly concerned about the changes that were 
originally introduced, we are concerned about the latest move to 
combine those changes with another bill dealing with the regulations 
for setting up Export Trading Companies.

We feel that by combining Export Trading Companies under the pro 
tection of the Webb-Pomerene Act will only serve to make a very 
simple law into a very complicated process that will no doubt effect 
us an an existing Webb-Pomerene company.

The existing Webb-Pomerene Act is very simple to operate under. In 
this day and age, when everyone admits that Government regulations 
have become very complicated, we would hope that you and your com 
mittee will consider this in your deliberations and recommendations 
and keep the two bills separated.

Very

Michael L. Dillard 
Assistant Secretary 
CITRUS SHIPPERS UNITED

MLDrie

(364)
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LETTER DATED JUSTE 19,1980, TO HON. JONATHAN B. BINGHAM, FROM 

HERBERT LIEBENSON, PRESIDENT, NATIONAL SMALL BUSINESS 
ASSOCIATION

COD 
llffl

NATIONAL SMALL BUSINESS ASSOCIATION THE VOICE o£5!*u. IUSIMCS*
MSB Building • 1604 < Street, N.W.
Washington, D.C. 20006 • Telephone (202) 296-7400

N S B

June 19. 1980

Hon. Jonathan B. Bingham 
Committee on Foreign Affairs 
2262 Rayburn House Office Building 
Washington, D.C. 20515

Dear Congressman Bingham:

International trade is a new frontier to many smaller firms and the 
Export Trading Company Act of 1980 offers small and medium-sized firms 
an important opportunity to further develop our trade role In new and 
exciting ways. This bill represents a significant first step in a series 
of initiatives to help solve some of our economic problems.

Small business is Increasingly aware and Informed on Congress 1 efforts 
to provide much needed support. With proper cooperation from all levels of 
government we realize we can continue our essential economic role of job 
creation, high levels of innovation and help stop America's productivity 
slide. Small business needs your help to continue its vital growth.

We support export trading legislation such as was reported out of the 
Senate Banking Committee and marked up by the House Subcommittee on Inter 
national Economic Policy and Trade.

I hope our association can count on your support for many members have 
expressed interest in this bill as it complements many of the White House 
Conference on Small Business recommendations.

May I thank you in advance for your favorable consideration of the Export 
Trading Company Act.

Sincerely,

fk
HI/DID

Herbert Liebenson 
President

(365)
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LETTER DATED JUNE 30, 1980, TO HON. JONATHAN B. BINGHAM, FROM 
HOWARD W. FOGT, JR.

FOLEY. LARDNER, HOLLABAUGH s. JACOBS
WASHINGTON, D. C. 2OOOO

June 30, 1980

Honorable Jonathan B . Bingham 
2262 Rayburn House Office Building 
Washington, D.C. 20515

Re: H.R. 7230 and S.2178 and Related Legis 
lation: Export Trade Act of 1980

Dear Congressman Bingham:

As counsel for the Phosphate Rock Export Association 
(Phosrock), we are enclosing the Association's comments with 
respect to the Export Trade Act of 1980 now pending before your 
Committee. Phosrock supports legislation designed to stimulate 
export activity and to clarify the legal standards for joint 
act ion among American companies in the export market. The 
Subcommittee on Intel-national Economic Policy and Trade is to be 
commended for its action on H.R. 7230. For ten years, the 
Association has pursued foreign markets on behalf of its members. 
Its experience during this period suggests the continued impor 
tance of U.S. government action to support efforts of American 
firms to expand export trade and to reduce the nation 's per 
sistent trade deficit.

(386)
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Second, If a certification procedure is to be adopted, 
the Department of Commerce must employ clear and definitive 
standards in processing applications, according automatic certi 
fication under appropriate circumstances. in passing the Webb- 
Pomerene Act in 1918, Congress was responding to the prevailing 
view that American firms required an antitrust exemption to 
permit them to compete effectively with foreign cartels and to 
sell to buying-entities that were owned, sponsored or supported 
by foreign sovereigns. The same condition exists today for many 
associations, like Phosrock, that compete against and deal with 
foreign governments.

Finally, the Association urges that the legislation 
permit existing Webb-Pomerene Associations to continue their 
operations without having to undergo an unsettling certification 
process. These associations presumably have conducted their 
operations in compliance with the substantive provisions of the 
Webb-Pomerene Act which are intended to remain unchanged in the 
new legislation. To require them nevertheless to justify their 
continued existence through a certification process would disrupt 
their operations and jeopardize important customer relations thus 
hindering their efforts to compete against foreign rivals. 
Legislation designed to foster export trade ought not threaten 
the operations of organizations that have been promoting trade 
expansion for years.

Sincerely yours,

Howard W. Fogt, Jr. 

Enc.
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COMMENTS OF THE PHOSPHATE ROCK EXPORT ASSOCIATION 
ON THE EXPORT TRADING COMPANY ACT OF 1980

The purpose of the Export Trading Company Act of 1.980 

(the "Act") is to Improve'the performance of the United States 

in international commerce. Title II of the Act is designed to 

promote the formation of companies and associations to perform 

export services for American producers and suppliers, linking 

potential U.S. exporters with overseas markets and expanding U.S. 

export trade. Like the Webb-Pomerene Act that it would replace, 

Title II recognizes that the ability of American firms to compete 

successfully with their foreign rivals will be enhanced if they 

can engage in cooperative export activities without fear of anti 

trust prosecution. Thus, like the Webb-Pomerene Act, Title II 

provides an exemption from the antitrust laws for certain export 

trade activities.

The Webb-Pomerene has not been widely utilized by 

American companies as a result of its failure to clearly delineate 

permissible joint conduct._£/ Title II is intended to cure this

' */ The Committee on Banking, Housing, and Urban Affairs 
of the U.ST~Senate in its Report recommending passage of S.2718 
stated:

The reasons for this poor showing are many . . . 
(P)erhaps most important, the Department of Justice, 
and to a lesser extent the Federal Trade Commission, 
have been perceived by the business community, as 
exhibiting a thinly veiled hostility toward Webb- 

• Pomerene associations. The vagueness of the Webb- 
Pomerene Act leaves uncertain what activities will 
constitute a substantial restrains of domestic trade. 
As a result, the threat of antitrust litigation has 
served as a deterrent to broader utilization of the 
Webb-Pomerene Act. S. Rept. 96-735 at p. 14.
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vagueness problem by clarifying the scope of the antitrust exemp 

tion. In addition, Title II changes the Webb-Pomerene Act by 

transferring oversight of exempted companies and associations 

from the Federal Trade Commission to the Department of Commerce. 

It also departs from the Webb-Pomerene Act by making antitrust 

immunity contingent upon a certification procedure with issuance 

of a certificate only upon the demonstration of a specific need 

for joint activity. ?LJ

As an export trade association established under the 

Webb-Pomerene Act, Phosphate Rock Export Association supports 

passage of legislation designed to improve the status of the U.S. 

as a world trader. At the same time, the Association stresses 

the importance of going beyond giving lip service to the task 

of clarifying the antitrust provisions applicable to export trade 

activities. Unless American businesses are provided meaningful 

guidelines in this regard, Title II is likely to fail as an 

incentive for increased export activity. Also, with respect to 

the certification procedure that would enable export trading 

companies and export trade associations to receive antitrust 

clearance for specified export trade activities, the Association 

suggests that companies engaged in certain export situations 

should automatically qualify for certificates.

* / Title II also makes the provisions of the Webb- 
Pomerene Act explicitly applicable to the exportation of services, 
and provides procedures for the Justice Department and the FTC to 
advise the Department of Commerce during the certification process 
and to seek invalidation of any certification that fails to con 
form to the substantive standards of the Act.
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Congress Should Provide Concrete Examples of 
Legally Permissible Conduct In Export Trade.

In delineating the scope of the antitrust exemption, 

there should be left no room for doubt that firms may engage 

legally in all those activities customarily associated with com 

mercial export transactions. The most obvious of such activities, 

of course, are the setting of sales prices and the allocation of 

orders among cooperating member-suppliers.*/

The landmark Durex Abrasives decision^/ catalogued a 

number of functions common to joint export trade associations:

- recruitment for membership of all interested 
companies in an industry;

- establishment of quotas among members to guage 
their participation;

- use of the association and its agents as the 
members exclusive foreign outlet;

*/ Both export price fixing and customer allocation 
were cited"as examples of exempted export trade association acti 
vity in a 1976 advisory opinion that stated as follows:

The 1918 Webb-Pomerene Act authorized American 
exporters to engage collectively in foreign 
trade through cooperatively organized trade 
associations .... The statute qualifiedly 
exempts such associations from the antitrust 
laws in joint foreign trade ventures. For 
example, they may fix export prices and 
quotas, pool products for shipment, and 
establish terms and conditions of sale to 
foreign markets.

ETC, Advisory Opinion Digest No. 91 (September 21, 
1966) .

**/ United States v. Minnesota Mining & Mfg. Co., Inc., 
92 F. SuppT 965 (D. Mass. 1950).
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- determination of the amount and the price of 
the members product to be sold through the 
association; and

- refusal to handle products of non-member 
competitors. */

According to Judge Wyzanski, the foregoing practices are the 

"normal features of any joint enterprise"; they are

usually so essential to its stability and to 
preventing its members from taking individual 
selfish advantage of the knowledge and oppor 
tunities that have come to them as a group 
that, absent special circumstances revealing 
their unfairness or oppressive character in 
a particular setting, they are not outside 
the license granted by the Wehb-Pomerene Act.

Since Title II is intended to codify court interpretations of 

the Webb-Pomerene exemption to domestic antitrust law,J^/ the 

models provided in the Durex Abrasives case serve well as speci 

fic examples of clearly legal conduct in the pursuit of export 

trade.

At the same time that there must be clear and specific 

examples of what constitutes permissible joint export activity, 

export trading companies and other associations should be left 

the discretion to select those kinds of permissible joint conduct 

that will best serve the particular needs of their members and 

the industry. The Webb-Pomerene Act has permitted export trade 

associations to operate with flexibility and through the years 

Webb-Pomerene associations have varied widely. Some have acted 

as full-functioning agents for their members; others merely have

*/ Membership in an association, nevertheless, should
be available to all eligible producers in the industry.

^J S. Rept. 96-735 at p. 16.
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carried out limited, specially designed responsibilities.*/ 

Title II does not -- and it should not -- change the exemption's 

applicability to export trade arrangements designed to accom 

plish a variety of purposes.

Certain Competitive Cire'jastances Should 
Invoke Automatic Certification Under Title II.

Title II requires that before an association or com 

pany can obtain certification under the Act, the Secretary of 

Commerce must find that the export activities to be certified 

will serve a specified need in promoting export trade. While 

the establishment of a justification for an antitrust exemption 

will vary from industry to industry, it is worth reemphasizing

-/ In its 1978 staff analysis, the FTC identified 
numerous functions performed by existing associations, including:

- Exports in name of association
- Sales agent from offices within the U.S. 

or through foreign sales agents
- Cooperative bids or negotiation of sales 

with foreign governments/international 
organizations

- Sales to U.S. for delivery outside the U.S.
- Freight consolidation/rate negotiation/ 

ship chartering
- Foreign construction, assembly or processing 

facilities
- Engineering or licensing services
- Foreign storage or distribution facilities
- Market research; analysis of export markets
- Statistical services
- Credit information and collection facilities
- Uniform rules, terns of sale or contracts
- Allocating business among members
- Setting prices
- Monitoring U.S. legislation and regulatory 

activities
- Monitoring foreign legislation and regulation
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the continued validity of the premises on which Congress based 

enactment of the Webb-Pomerene Act in 1918.

The FTC recommended a statutory exemption for certain 

joint export trade activities in order to enable United States 

companies to compete against foreign cartels and deal effectively 

with government-owned, controlled or supported foreign customers. 

After an extensive two-year study, the FTC had concluded that:

In seeking business abroad, American 
producers must meet aggressive competition 
from powerful foreign combination .... 
In various markets American manufacturers 
and producers oust deal with highly effec 
tive combinations of foreign buyers .... 
These combinations naturally make indivi 
dual American producers bid against each 
other .... If Americans are to enter 
markets of the world on more equal terms 
with their organized competitors and their 
organized customers, and if small American 
producers and manufacturers are to engage 
in export trade on profitable terms, they 
must be free to unite their efforts.*/

The keynote of the Webb-Pomerene Act, thus, lay in its permitting 

a cooperative effort by American competitors in the pursuit of 

their common goal of winning foreign customers from foreign rivals. 

Congress recognized the advantages of united activity that could 

reduce the costs of exportation, increase the export market shares 

of American firms, and—if joint activity should result in higher

*/ FTC Report on Cooperation in American Export Trade 
(1916). Cooperation among domestic producers, the FTC suggested, 
is imperative:

To avoid needless expense in distribution, to meet 
formidable foreign buying organizations, to insure 
reasonable export prices and to prevent the pro 
fitless exhaustion of our national resources . . .
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returns from foreign sales — foster the health of the American 

economy.

American companies continue today to face vigorous 

competition from foreign cartels and the problem of dealing with 

government-owned, controlled or supported foreign suppliers 

and customers. This Association, in its involvement in trade 

in phosphate rock, has firsthand knowledge of this reality. 

Phosphate rock is a mined raw material used in various phos 

phorous derivative industries, particularly in the manufacture 

of complex phosphatic fertilizers. Generally speaking, it is 

A fungible commodity, the principal varient being the content 

or extent of the fertilizing element (F205). Known phosphate 

rock deposits are scattered throughout the world, but are prin 

cipally located in Morocco, Algeria, Tunisia, Spanish Sahara, 

Jordan, Israel, Togo, Senegal, South Africa, certain South Saci- 

fic islands, the Soviet Union and the United States.

Virtually all phosphate rock miners in che world other 

than those operating in the United States are government-owned 

or controlled, including the following:

Algeria Ocean Islands 
Australia Senegal 
Brazil Syria 
China Tunisia 
Egypt U.S.S.R. 
Israel Vietnam 
Jordan 
Mexico 
Morocco
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Government ownership and control inevitably results in the strong 

political and financial support on the part of the governments. 

Morocco, for example, derives over one-third of its gross national 

product from the export sale or phosphate rock.

Further, many actual and potential phosphate rock cus 

tomers are foreign governments or they are companies that are 

totally or substantially owned or controlled by their governments. 

Included in this number are customers in the following countries:

Australia India
Austria Indonesia
Bangladesh Italy 
Brazil (certain customers) Korea
Bulgaria Mexico
China Pakistan
Colombia Philippines
Costa Rica Poland
Czechoslovakia Portugal
Ecuador Romania
El Salvador Sri Lanka
Finland Taiwan 
France (certain customers) Venezuela

The potential problems of dealing with foreign sovereigns as 

competitors or customers are enormous. Recently, for example, 

India advised individually its American suppliers, who did not 

belong to a Webb-Pomerene association, that it would not honor 

any of its contracts with them nor deal with them in the future 

until these suppliers amended their contracts by changing the 

price to a stipulated figure. Because the American firms could 

not take joint action to defend against such pressure tactics, 

India was able to pit one supplier against another. Once the re 

sistance of one supplier was broken, all the remaining American 

firms fell into line in order to avoid losing substantial tonnage.
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The result was the loss of millions of dollars of export 

revenue.

Even when an export customer is privately owned, it 

frequently has a longstanding relationship of support and co 

operation with its government, as in the case of Japan. More 

over, the government may exercise leverage to influence selec 

tion of a supplier in order to foster some other national in 

terest. France, for example, has repeatedly urged the few 

remaining privately-owned French fertilizer companies to favor 

Morocco as a supplier in order to satisfy certain bilateral 

commitments between those two countries. When American com 

panies must compete under such circumstances, certification 

under the Export Trade Act should be automatic. If American 

firms are to deal on an equal basis with their foreign rivals 

and export customers, these companies need the protection for 

joint action provided by the limited antitrust immunity con 

tained in the Act.

CONGRESS SHOULD MAKE CLEAR THAT ALL EXISTING 
ASSOCIATIONS MAY CONTINUE TO OPERATE U>TDER_THE MEW ACT

During consideration of this legislation by committees 

in both the House of Representatives and the Senate, concern has 

been expressed repeatedly that any export trade legislation con 

tain a provision to assure that all existing Webb-Pomerene asso 

ciations continue their operations unimpeded. Nevertheless, 

none of the proposals so far have dealt directly with this 

important question and statements of administration enforcement
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officials are equivocal, this issue oust be resolved if Che 

contribution made by Webb-Pomerene associations to U.S. export 

trade is to continue or increase.

Because existing associations have complied with the 

provisions of the Webb-Pomerene Act that are to continue un 

changed by the new legislation, requiring these associations 

to justify their continued existence through a certification 

process would be inappropriate and unnecessary. Phosrock was 

formed in 1970 when it registered with the Federal Trade 

Commission as required by Section 5 of the Webb-Pomerene 

Act. Membership is open to any person engaged in the United 

States in mining phosphate rock. At the present time there 

are seven members of the Association:

Agrico Chemical Company 
American Cyanamid Company 
Borden Chemical Company 
Freeport Phosphate Rock Company 
International Minerals & Chemicals
Corporation

Occidental Chemical International, Inc. 
W. R. Grace S, Co.

Under its membership agreement and operating policies, every 

reasonable effort has been taken to avoid the occurrence of 

prohibited domestic effects as a result of Phosrock's export 

activity.

The purpose of Phosrock was and is to expand the 

export trade and commerce in phosphate rock by assisting the 

Phosphate Rock export activities of its members. Phosrock 

has engaged in all aspects of export sales activity in phos 

phate rock as a non-exclusive agent of its members. Its res 

ponsibilities include market research and analysis, technical
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assistance, solicitation, negotiation and conclusion of ex 

port sales contracts, traffic coordination, invoicing, order 

processing and collection and distribution of the proceeds of 

sale. Phosrock is headquartered in Tampa, Florida and has 

representative off ices in Paris, France; Sao Paulo, Brazil; 

and Tokyo, Japan.

During its 10 years of operation, Phosrock has 

built an effective staff of experts who devote their full 

time and attention to the export sale of phosphate rock. It 

has developed a reputation among its customers as a responsible 

and resourceful supplier of phosphate rock. It has opened new 

markets for American phosphate rock and has retained existing 

customers by making its product more competitive. In short, 

it has and will continue to make a valuable contribution to 

expanding U.S. export trade of phosphate rock. To require 

the Association to apply for certification unnecessarily 

risks the disruption of relations with export customers to 

the benefit of Phosrock's foreign competitors. Legislation 

designed to fos'er export trade ought not threaten the opera 

tion of organizations, like Phosrock, that have been promoting 

trade expansion for years.

To resolve these risks and uncertainties, Phosrock 

proposes the following amendment to Section 8 of Title II:

Sec. 8. AUTOMATIC CERTIFICATION FOR EXISTING 
ASSOCIATIONS

All export trade associations which are 
registered with the Federal Trade Commission 
as provided in the Webb-Pomerene Act shall be 
automatically certified on the date of enact 
ment of this Act, for all joint export trade
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activity included in Annual Report filed 
with the Federal Trade Commission for the 
year immediately preceding the enactment 
of this Act. The files of all such exist 
ing associations shall be transferred forth 
with by the Commission to the Secretary, and 
administrative responsibility in respect of 
any pending matters regarding any such exist 
ing associations shall vest in the Secretary 
as of the date of enactment of this Act. */

This change in the legislation will eliminate the counter 

productive risks associated with the certification process 

and will provide a responsible procedure for the continued 

administration of export trade associations.

*/ If Section 8 of S.2718, as reported by the Sub 
committee, continues to include subsection a, the amendment 
Phosrock proposes would become subsection b.
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